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PART I- 



INTRODUCTION. 



The nature of man and his circumstances pre- 
scribe the rules of his conduct. By the former, 
he is imperiously urged, to provide himself with 
food, raiment, and lodging. To procure subsist- 
ence in a champaign country, he would seek 
after tame cattle; if surrounded by woods and 
forests, he would expect to find it in the chase ; 
and if none of these, he would dwell on the banks 
of those rivers, whose streams would supply him 
with fish. 

The first description of people would probably 
become a tribe or nation of shepherds, whose 
manners would be simple or peaceable; the 
second would be bold and warlike; and the third 
would probably become a maritime people. 

The climate would suggest to him the kind of 
raiment or clothing, which he would therefore 
adapt to his situation. His huts or dwellings 
would be the same. 

B 



2 INTRODUCTION. 

These three requisites — food, clothing and 
lodging — would be the first of his desires, and 
the first to engage all his attention. In process 
of time, he would naturally proceed to provide 
more than his immediate consumption required, 
and he would therefore endeavour to accumulate ; 
and hence would be soon introduced the notions 
of meum and tuum, or property. The necessity of 
securing what he had thus obtained or accumu- 
lated, would render him bold in securing it, and 
also in resisting every attempt to deprive him of 
it; and this becoming soon a common concern, 
individuals would confederate to protect that of 
each. Hence the notion or ideas of government 
would presently occur : but the nature or form of 
it, would be the result of the nature and circum- 
stances of the individuals, who constituted the 
tribe or society. If the climate were cold and 
northerly, and subsistence therefore procured by 
bunting and the chase, the horde or society would 
be cunning, bold or intrepid; and the govern- 
ment, taking a tincture from these circumstances, 
would be free and independent.* If they led a 
pastoral life, tending their flocks and herds, in a 
warmer latitude, and more especially if the soil 
were bountiful or spontaneous, they would natu- 
rally be mild and peaceable; their government 
would probably be monarchial, and sometimes 
arbitrary. 

* I Montesq. Sp. L. b. xiv. ch. ii. 
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As it is not good for man to be alone, he^ would 
find himself urged by those laws impressed by 
nature upon all living kind, and he would there- 
fore take unto himself a mate or companion. If 
subsistence were easy of attainment, and the 
climate favourable to the augmentation of the 
species, he would take one or more wives, ac- 
cording to the circumstances which predominated. 
Polygamy therefore would in some situations 
prevail, while in others, each individual would 
confine himself to one wife. 

The rearing and education of their offspring 
would be more or less affected by all these cir- 
cumstances; and manners and customs, which, 
as society advanced in extent and cultivation, 
would be no longer necessary, would, from habit, 
still be regarded or followed, and constitute what 
is now denominated the prejudices of in&ncy or 
education, laws, manners and customs. 

As men naturally fear that which hurts or an- 
noys them,* so they esteem that which serves or 
bttiefits them ; their religion would therefore be 
governed by the most prevailing of those adventi- 
tious circumstances. Hence storms or tempests, 
fircun which they had received injury — or fertilizing 

* The Anglo-Saxons adored the God of Thunder under the 
name of Thor. — 1 Hume*8 England — On the Heptarchy — title, Of 
the Kingdom of Kent; and consult the amusing Adventures of 
Robinson Crusoe, where man Friday is said to have worshipped 
the gun. 

fi2 



4 INTRODUCTION. 

showers, or benevolent sunshine, from which they 
had derived benefit, would be the object of their 
prayers in the one case, or of their gratitude and 
thanksgiving in the other. Hence their religion 
would be imbued by those frivolous or supersti- 
tious circumstances, and they would naturally 
regard with horror and detestation all those of a 
different opinion, denominating them as execrable 
villains or ungrateful wretches, and punish them 
accordingly. This weakness or superstition would 
be quickly discerned by artful and designing men, 
who are found at all times and places, and who 
would not therefore fail in turning it to their own 
advantage. Pretending to intercourse with the 
invisible and unknown powers of good and evil, 
they would endeavour, by affecting superior 
sanctity, to become the spiritual guides of the 
timid and superstitious, who, seeing their inabi- 
lity to resist the awful powers of nature, and feel- 
ing also gratitude for benefits received, would be 
tempted to regard such men as mediators, in pro- 
pitiating evil and procuring good. Hence they 
would soon become a distinct class in the society, 
and be denominated the clergy. Bigotry, fana- 
ticism, imposition, would then exert their bale- 
ful influence. Wholly occupied with power and 
aggrandisement, concealed under the appearance 
of spiritual affairs, they would renounce for a 
time all secular concerns, and, for their benevo- 
lent exertions in the next world, claim support in 
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this ; from the industry of their superstitious vota- 
ries. Articles of faith would be promulgated for 
the credulous, and miracles be wrought for those 
who inquired or disbelieved, while such as pos- 
sessed reason and understanding, would be stig- 
matised as schismatics, blasphemers, infidels, and 
heretics. 

When our infant colony or society had provided 
itself with necessary food, clothing and habitation, 
the notion or idea of exchange or barter would 
almost immediately occur. Now in these acqui- 
sitions it would often happen that one man pos^ 
sessed more of any article he wanted for direct 
use, while another would have less, which would 
therefore lead each very naturally to dispose of 
his redundancy in exchange for his wants or ne- 
cessities.* Thus the man who chanced to have 
more beef or mutton than he had occasion for, 
would gladly exchange it for pork, fish, or veni- 
son ; while they who had more than their imme- 
diate consumption required, would in like manner 
perhaps wish to barter it for poultry or com. So 
another, who had devoted his attention to shoe- 
making or tailoring, as finding himself perhaps 
more expert than his neighbours, would willingly 
make ' shoes or clothes for bread or for meat ; 
while another, who excelled as a smith or a 
carpenter, would be willing to do the same. 

* Consult the Wealth of Nations, b. i. ch. ii. 
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Hence bartering or exchange would soon become 
general. But, as Dr. Smith observes, this would 
be found in a little time extremely inconvenient, 
by reason of one being obliged to part with more 
than he wanted in exchange for shoes or for corn ; 
while he who wished to dispose of the latter in 
exchange for the former, would experience the 
same inconvenience. Trade or commerce, which 
is only another name for it, would soon be carried 
on through the medium of some agreed and 
known signal or representative, such as we now 
call money. This would at once obviate all the 
inconveniences above enumerated resulting from 
exchange or barter. 

As commerce thus introduced would extend 
itself from the town to the country, the most por* 
table token or representative would of course be 
adopted. Their first coins would not be found to 
possess this desirable quality — shapeless, heavy, 
and awkward, and without a very accurate repre- 
sentative — several pieces would be wanted for 
a quantity of provisions or commodities — bulky 
and clumsy for conveyance or transportation, it 
would possess in these transactions but little 
advantage over exchange or barter. Standard 
money would therefore be soon intoduced. The 
idea of bills too would very soon and very natu- 
rally occur, which would, in distant and foreign 
transactions particularly, be found extremely con- 
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venient.* But this, like all other blessitigs and 
inventions, would be liable to abuse. Men with- 
out commodities would circulate their bills, which, 
while they possessed goods to secure their pay- 
ment at maturity, would augment the stock and 
capital of the society. But as this, from a num- 
ber of obvious reasons, could not always happen, 
the remedy of paper would in time be worse than 
the disease: money would disappear while men 
eould circulate their paper; and the quantity 
which could be thrown upon the society, and in 
wild profusion, would be returned for payment, 
for which there might not be cash, and thereby 
occasion the most ruinous consequences.f 

After the acquisition of necessaries, the com- 
forts, the conveniences, and the luxuries of life, 
would excite the attention of society. These» 
from their benefits resulting to those who ac- 
quired and possessed them, would prove an ad- 
ditional motive or encouragement as the means of 
procuring them for the acquisition of stock. Of 
these, the first in order would be the proprietors 
of land, from which all stock or raw material, as 
it is called, is originally produced. These pro- 
prietors would be distinguished as agriculturistSi 
or in modern language, the landed interest. As 
the demand for stock or the raw material in- 

* Wealth of Nations, b. ii. ch. 2, where the evils and advantages 
of paper are treated in a philosophical dnd perspicuous manner. 
' f Witness the panic in the year 1826. 
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creased, these would increase their price ; and in 
order to secure this increase of price, and to in- 
crease their fortunes, they would endeavour to 
enlarge their estates, while they at the same time 
excluded, by prohibiting importation, any com- 
petition in the market, and, from the known ava- 
rice of mankind, endeavour to obtain a monopoly. 
The same would be done by those who wrought 
up the stock or raw materials — such are the 
manufacturers, who, to avoid a like competition, 
would seek a like prohibition. Merchants and 
tradesmen or dealers would do the same. Hence 
the origin of guilds or corporations and exclusive 
companies. Thus the interests of a few mercenary 
individuals would counteract that of the society or 
community, and, strange to declare, the interest 
of the consumer would be sacrificed to that of the 
producer. 

The individuals selected as legislators and ma- 
gistrates would also be soon actuated by the same 
selfish motives, and desert their duty to attain 
their object ; each would play into ,the other's 
hand, mutual concessions would be made — and 
while one part of the community would be sold, 
another would be bought. Cupidity and ambi- 
tion would affect all the members. Intoxicated 
with greatness, and misunderstanding the object 
of their functions, all the vices of arbitrary power 
quickly would unfold themselves ; ^» meeting with 
few obstacles to their desires, they ]yvould soon be- 
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come depraved characters : they would arrogantly 
spurn the people, and be no longer influenced and 
directed by their voice. Ignorant, yet flattered, 
all instruction would be neglected — and sinking 
into total incapacity, would become hirelings and 
deceivers. No longer satisfied with the frugal 
table, the modest attire, and the simple habitation 
of their ancestors, the earth and sea must be ex* 
hausted to satisfy their pride; scarce furs must 
be brought from the pole, and costly tissues from 
the equator ; the tribute of a city consumed at a 
meal, and the revenue of a province in a day, 
To supply this inordinate luxury, women would 
sell their influence, and venality introduce gene- 
ral depravity. These would sell their favour to 
the prince, and the prince would sell the king- 
dom. The law would be sold — and justice 
would be bought. They would sell too the altar 
to the priest, and the priest would sell heaven. 
And gold obtaining every thing, nothing would 
be left unpractised to obtain it; for gold, friend 
would betray friend — the child, his father — the 
servant, his master — the wife, her honour — the 
merchant, his conscience; and there no longer 
would exist in the state either good faith, man- 
ners, concord, or stability.* 

But the mischief resulting from such a state of 
things becoming in time enormous, as society 
advanced in knowledge and civilization, a spirit of 

* Volney's Ruins, c. 12. 
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free inquiry would arise ; legislation, like all other 
sciences, would be found susceptible of improve- 
ment* The superstition in religion — the vices in 
government — the errors of the agricultural and 
commercial systems would be exposed, and the 
prudence of individuals be deemed the policy of 
nations.* To effect this happy state of society, 
the exertions of individuals would be received 
with gratitude, instead of being assailed with cla- 
mour, and punished for libel or defamation; and 
the author of the following inquiry be received 
with candour, while he so investigated opinions, 
consecrated by time, and respected by mankind. 



CHAPTER I. 

Of Government. 

The moment property is acquired, that moment 
government commences.f Now what prudent 
man would cultivate the soil, or make any lasting 
improvements, which the next day might be 

* ** What is prudence in the conduct of every private family 
can scarcely be folly in that of a great kingdom."*— Smith's Wealth 
of Nations, b. ii. ch. 4. 

f *< llie great and chief end of men's uniting into common- 
wealths and putting themselves under government^ is the preser- 
vation of their property ."-^Locke on Government, ch. ix. s. 124. 
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taken from him, by some more powerful inraderl 
In the East, and other arbitrary states, where 
government is exposed to frequent revolutions, 
agriculture and commerce are in a languishing 
condition; forfeitures and confiscations are the 
results of those revolutions, which paralyze all in- 
dustry and improvement.* 

Hence the necessity of government is plain, but 
the commencement it is rather difficult to trace. 
Its origin in all ignorant and barbarous nations is 
involved in great obscurity. Without the art of 
writing or chronicles, all accounts must be col- 
lected from memory, which is very uncertain ; or 
from the conduct of those whose property is in- 
vaded, or whose persons are attacked* On such 
occasions their neighbours would naturally fly 

**< Among abundance of other causes of the misery and weak* 
ness of the countries subject to the Ottoman dominion, it cannot 
be doubted that one of the principal is the vast quantity of capital 
remaining in a state of inactivity. The general distrust and un- 
certainty of the future, induces people of every rank, from the 
peasant to the pacha, to withdraw a part of their property from 
the greedy eyes of power, and value can never be invisible with- 
out being inactive. This misfortune is common to all countries 
where the government is arbitrary, though in different degrees 
proportionate to the severity of despotism. For the same reason, 
during the violence of political convulsions, there is always a sen- 
sible contraction of capital, a stagnation of industry, a disappear- 
ance of profit, and a general depreciation while the alarm con- 
tinues, and on the contrary an instantaneous enei^ and activity, 
highly favourable to public prosperity, upon the re-«stablishment 
of confidence."-^ay's Political Economy, b. i.ch. Ift. 
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12 ESSAY ON CIVIL POLICY, 

to their assistance. This circumstance would of 
course bring them into notice ; they who displayed 
abilities and valour would be appealed to on all 
similar occasions, or perhaps, placed in a perma- 
nent situation to afford assistance or protection.^ 
This would be still more likely to happen in case 
of encroachments or depredations by the neigh- 
bouring clans ; and as, from the nature of man, 
whose disposition is to acquire dominion or tram- 
ple on the rights of others, these occasions of hos- 
tility or defence would frequently occur; there 
would appear a necessity for persons to take the 
lead, or in other words, to govern. Possessing su- 
perior talents for such enterprizes, and having de- 
served, by their successful conduct, the thanks of 
that society, gratitude and interest would concur 
in placing in their hands, the direction and man- 
agement of national affairs. Hence the origin of 
government, which thus appears to be the result 
of necessity, and the reward of virtue. 

The only historical proof I have been able to 
discover, in corroboration of the above hypothesis, 
in England, is the curious Saxon chronicle, as it is 
called, preserved by Dr. Hicks in Mr. Hume's 
History of England, appendix the first. Among 
several other resolutions there is this, that '* when 
any of the associates are in danger, and call for 

• " The people are extremely well qualified/* saith Montes- 
quieu, " for choosing those whom they are to intrust with part 
of their authority." — Spirit of Laws, b. ii. ch. ii. 



OF GOVERNMENT. 13 

the assistance of his fellows, they promise, be- 
sides flying to his succour, to give information to 
the sheriff, and if he be negligent in protecting 
the person exposed to danger, they engage to 
levy a fine upon him of one pound* If the pre- 
sident himself be wanting in this particular, he 
binds himself to pay one pound, unless he has the 
reasonable excuse of sickness or of duty to his 
superior. When any of the associates are mur- 
dered, they are to exact eight pounds from the 
murderer, and if he refuse to pay, they are to 
prosecute him at their joint expense. If any of 
the associates, who happen to be poor, kill a 
man, the society is to contribute, by a certain 
proportion, to pay his fine, a mark a-piece, if the 
fine be 700 shillings, less if the person killed 
be a clown, and half that sum if he be a Welsh- 
man." * 

It is indeed true that this association was pos- 
terior to the formation of government. But it 
must be recollected, that government in that age 
was extremely imperfect. Force and violence 
governed every thing. It may, therefore, I think, 
be fairly considered, an authority in support of 
the foregoing supposition. 

There are also other instances in the early con- 
duct of states, to illustrate and support the above 
hypothesis. Plutarch, in his life of Theseus, who 
flourished in the infancy of Greece, having ac- 
quired among that people great glory and renown. 
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he undertook and effected a prodigious work, by 
settling all the inhabitants of Attica in Athens, 
and making them one people in ooe city, who be* 
fore were scattered up and down, and could with 
difficulty be assembled on any pressing occasion 
for the public good. So Lycurgus, whose mag- 
nanimity and justice the Spartans held in great 
veneration, was entreated to return for the settle- 
ment of their affairs, because^ saith Plutarch, he 
had abilities from nature to guide the measures 
of government. And again, speaking of the elec- 
tion of a king by the Romans, on the death of 
Romulus, they fixed upon Numa, whose mind, 
he says, was naturally disposed to virtue, which 
he still farther subdued by discipline, patience, 
and philosophy, not only purging it of the grosser 
and more infamous passions, persuaded that true 
fortitude consists in the conquest of the appetites 
by reason. For his public and private virtues, 
Solon too, he says, was chosen to compose their 
differences. 

From these examples, it appears that, in the 
choice of governors and legislators, the people 
were directed by their abilities and virtue, not 
that we are to suppose any formal treaty was 
ever made between them. Their previous good 
opinion rendered this unnecessary. Neither were 
all governments thus free in their first institution. 
War and conquests were no doubt the origin of 
too many. But such governments were binding 
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no longer than necessity imposed thetn. For 
force, frauds or usurpation, can never create a 
right, or be the foundation of any contrapt.^ But 
although we cannot prove, as Mr. Hume justly 
remarks, any express compact between kings and 
people, there certainly is an implied one,t which, 
saith Blackstone,:]: in our state most expressly 
subsists between the prince and the subject. 
" The legislative being only a fiduciary power to 
act for certain ends, there remains still in the 
people a supreme power to remove or alter the 
legislature, when they find it act contrary to the 
trust reposed in them,"§ whence it follows that 
government is held in trust for the benefit of the 

* Among the casuists this question is however not altogether 
free from doubt. — ^Vide Dr. Smith's Theory of Moral Sentiments, 
part 6, 8. 4. The error lies in not adverting to free will) which is 
essential to the validity of all agreements. 

-^ If subjects must never resist, it follows that every prince, 
without any effort, policy or violence, is at once rendered absolute 
and uncontrollable. The sovereign needs only issue an edict, 
abolishing every authority but his own, and all liberty from that 
moment is in efBtct annihilated. — 11 Hume's England, ch. Ixiii. 
But consult Montesquieui Sp. L. b. xi. ch. vi. where he observes 
that the person of the executive should be sacred, because as it is 
necessary for the good of the state to prevent the legislature from 
rendering themselves arbitrary, the moment he is accused or tried 
there is an end of liberty. From the known partiality of this il- 
lustrious author for liberty, I think he meant to say there would 
be an end of the government. The glorious revolution in 1689 
it is on all hands agreed increased instead of annihilated liberty. 

X Book i. ch. 7. 

§ Locke on Government, ch. xiii. s. 149. 
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people. By keeping this single principle in view, 
we shall always be enabled to judge of the good- 
ness or badness of all laws. 



CHAPTER II. 

Of the several Forms of Government. 

Having in the preceding chapter examined the 
nature and the end of government, which is to 
preserve instead of impairing our natural rights, 
we come next to consider the several forms. Of 
these, four I believe only are known, monarchy, 
aristocracy, republic, and democracy. The last, 
which of all the four is undoubtedly the best, is, 
on account of its being adapted for only petty 
states, very little considered ; and with respect 
to the second most writers condemn it, as gene- 
rally terminating in oligarchy or the tyranny of a 
few. The question therefore lies between mon- 
archy and a republic. But these, too, have their 
respective virtues and vices. Weakness and des- 
potism characterize the first; while virtue and 
knowledge are possessed by the latter.* 

* ** Despotism," saith Machiavel, " is a misfortune that must 
inevitably happen to republics, since it has so many enemies per- 
petually undermining its liberties; the ambition of aspiring men, 
the secret practices of its neighbours, and its enterprising officers;" 
ch. ix. in the Prince. 
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Montesquieu,^ without examining this ques- 
tion, contents himself with enumerating the prin- 
ciples or the spirit of both. In an aristocracy, 
virtue he declares is necessary; while in monarchy, 
be ventures to affirm, that it is extremely difficult 
for the people to be so. '* Ambition in idleness, 
meanness mixed with pride, a desire of riches 
without industry, aversion to truth, flattery, per* 
fidy, violation of engagements, contempt of civil 
duties, fear of the prince's virtue, hope from his 
weakness, but above all a perpetual ridicule cast 
upon virtue^ are, I think, the characteristics by 
which courtiers in all ages and countries have 
been constantly distinguished."t 

To avoid these evils the English have made 
their government a compound of all three, which 
therefore possesses the virtues and the vices of all 
three.:]: But such an heterogeneous compound can 
never amalgamate. Power is so naturally sought 
after by all men, that each branch of the legis- 
lature will be constantly struggling for the supe^ 

* Spirit of Law, book iii. Under an arbitrary government 
this perhaps was prudent. 

t Ch. V. 

t An intermediate power in the state, such as the Commons 
in England, who possess the appearance, without the power, of 
legislation, is an admirable expedient for the other branches to 
shelter themselves from obloquy and reproach. All money, and 
most obnoxious bills, are introduced by the Commons, a majority 
of whom is returned by the Lords, who thus share the powerf 
without the reproach, of legislating in favour of themselves. 

C 
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rtority. With different interests, they cannot act 
in concert.* Their objects will of necessity be 
adverse; the representatives of cities struggling 
for liberty and commerce, those in the counties 
to promote agriculture, while power and military 
glory will govern the nobles and the prince. 
Governments composed of such discordant ele* 
ments must be corrupted or exposed to frequent 
revolutions. One compounded of different es* 
tales, whose interests are therefore adverse, must 
always be exposed to this dreadful evil, and ulti- 
mately terminate in either despotism or oligar* 
chy. 

In our ancient constitution, the Commons ap* 
pear to have possessed scarcely any check upon 

* In the legislature, the people are a check upon the nobility, 
and the nobility a check upon the people, by the mutual privilege 
of rejecting what the other has resolved ; while the king is a check 
upon both, which preserves the executive power from encroachments. 
And this very executive power is again checked and kept within 
due bounds by the two houses, through the privilege they have 
of inquiring into, impeaching and punishing the conduct (not in- 
deed of the king, which would destroy his constitutional inde- 
pendence, but which is more beneficial to the public) of his evil 
and pernicious counsellors. — 1 Black. Com. ch. ii. This check, 
if vigorously executed, must necessarily put a stop to all business, 
and as to the check by the king preserving the executive from 
encroachment, it exceeds my comprehension. His power in the 
disposal of honours and lucrative offices is so considerable, as to 
overcome all barriers, so that nothing is ever presented to him for 
signature, which he is not previously acquainted with and ap^ 
proves of. 
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the sovereign, and their power was rather nomi- 
nal than real. But in process of titoe, when by 
trade they acquired wealth, which is as naturally 
productive of powei^, the representatives began to 
feel their own importance, and aspired to the as- 
cendancy. The consequence was, the ruin of the 
constitution and the death of Charles. For some 
time after, the power centered in the Commons, 
till the reign of the first English king, t^ho im- 
perceptibly" uilited in himself the power of the 
other two. 

This defect iA constitutional gov^frnments, as 
they have recently been called, was foreseen a 
thousand years ago, by one of the greatest 
geniuses of antiquity. ** A constitution,*' says 
Tacitus,* " composed of these three simple forms, 
may in theory be beautiful, but can never exist 
in fact, or if it should, will be but of short dura- 
tion." History proves the justice of this melan- 
choly observation. 

This ascendancy has with very few exceptions 
been in the crown, whose union, power, and pa- 
tronage will continue to ensure it, until some 
more effectual check be given to it by the repre- 
sentatives of the people. t Therefore each repre- 
sentative should, like the judges, receive a sti- 
pend suitable to the importance of his situation 

* Annals, b. iv. s. SS. f Vide Black. Com. b. i. ch. yiii. 

c2 
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and the arduous duties of his oflSce,* which 
should be borne by the counties and the boroughs, 
and not paid, as the judges are, by the executive, 
lest it should afford an handle for corruption. 

As more knowledge is required in this situation 
than any other in the state, no man should be 
deemed eligible until he has obtained his degrees 
in political economy, jurisprudence, history and 
the mathematics.')' 

Though men are sometimes born with extra- 
ordinary talents, yet wisdom being the result of 
great experience, no man therefore should be 
eligible under thirty years of age, who should 
likewise be a native of the country. 

As profligate characters,^ who have but little 
regard for their own fortunes or reputation, can- 
not be supposed to have any for those of others, 

* In ancient times their charges were respectively borne by the 
boroughs which sent theni. Vide 3 Hume's England, ch. xiii. in 
his learned dissertation upon the origin of parliaments. Why 
this excellent custom fell into disuse, no where appears. 

t Indeed, saith Blackstone, on the Study of the Law, s. 1, it is 
perfectly amazing that there should be no other state of life, no 
other occupation, art or science in which some method of instruc- 
tion is not looked upon as requisite, except only the science of 
legislation, the noblest and most difficult of any. Apprenticeships 
are held necessary to almost every art, commercial or mechanical, 
a long course of reading and study must form the divine, the phy- 
sician, the practical professor of the laws, but every man of supe- 
rior fortune thinks himself bom a legislator. 

j; By statute no person convicted of perjury is capable of voting 
at anv election. — I Black. Com. ch. ii. 
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SO every member convicted of gambling, perjury, 
or inebriety, should be deemed therefore no longer 
eligible.* 

Ministers of state, and all those who hold offi- 
ces under the executive, represent that depart- 
ment in the government, whose interest is some- 
times opposed to that of the people, and is at all 
times distinct; they should therefore not be eli- 
gible. But like the judicial, they might be per- 
mitted to advise with the representative, but not 
to vote. 

As representatives, acting in trust for the be- 
nefit of their constituents, their absence should 
never be dispensed with, except from necessity, 
and, to judge of the propriety of re-electing them, 
every vote should be publicly given.-f 

As corruption debases the mind, and extin- 
guishes all patriotism, so every one convicted of 
bribery, or of receiving any gratuity whatever, 
should be disqualified, and be rendered for ever 
incapable of holding any office of trust, honour or 
emolument. 

As a wise prince, saith Machiavel, never puts 
a sword into the hands of his prime minister, so 
no military man should be eligible. The danger 
to liberty is apparent from the great examples of 
Caesar, Cromwell, and Napoleon; and if Wash- 

* 1 Smith's Thucidides, 34 in n. 

t Vide Black. Com. b. i. ch. ii. s. 6, and the 4th book of the 
History of Tacitus, s. 7and 8. 
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ington be thought an exception, it is because 
America is not yet corrupted by wealth. 



CHAPTER III. 

0/ Suffrage. 

Men enter into society, and submit to law and 
government, not to weaken, but to secure, their 
natural rights.* The strength of one individual, 
when opposed to the invasion of many, being in- 
sufficient, he seeks protection, on such occasions, 
from the assistance of others. For this purpose, 
the great body of the people, finding themselves 
exposed to the same evil, meet together, and 
enact a frame of government and a code of laws. 
But as in large states such meetings would in 
most cases be impossible, and in all extremely 
inconvenient, the system of representation is re- 
sorted to. Whether this representation consist 
in a king, a lord or a commoner, is perhaps im- 

^ " The only way whereby any one divests himself of his natural 
liberty, and puts on the bonds of civil society, is by agreeing with 
other men to join and unite into a community for their comfort- 
able, safe and peaceable living one amongst another, in a secure 
enjoyment of their properties, and a greater security against any 
that are not of it.** — Locke on Government, ch. viii. s. 95. 
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material, provided it be properly checked by the 
people, in the freedom of election. 

For this purpose the representative in England 
is admirably calculated.* Here not only all the 
people assist in the enactment of their laws, with- 
out those tumults and party feelings inseparable 
from democracy, but the knowledge and science 
in the different branches, such as the commercial, 
agricultural and others, are collected together in 
one common focus of operation. What informa* 
tion one member requires, another can afford^f 
The distant provinces or counties here become as 
it were united, and the whole world spectators 
of each member's conduct, their proceedings are 
calculated for the benefit of all. 

But so great is the temptation of perscmal over 
public interest, that nothing but the frequency 
of election will be found an effectual counterpoise. 
By this means corruption and intrigues will most 
effectually be checked, since the period of their 
office will be short, and their re-election depend- 
ant on their legislation. 

Yet these precautions, and all those enume- 

* The good effects of this part of the constitution have been 
considerably weakened by the Septennial Act, and until this be 
repealed, all hopes of improvement are delusive. 

'I* " The assembly which deliberates and decides concerning the 
affiiirs of every part of the empire, in order to be properly in- 
formed ought certainly to have representatives firom every part of 
it." — Smith's Wealth of Nations, b. iv. ch. vii. 
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rated ia the preceding chapter^ will be found in- 
sufficient^ without extending the elective fran* 
chise to every person capable of exercising it.^ 
For every man naturally prefers his own interest 
to that of others^ and a benefit in possession is 
preferred to one in reversion. Besides, the right 
of every man to govern himself can be waved only 
by his own consent. The right of the society to 
punish a man for his wrongs to others can de- 
volve to them so far only as he has transferred it. 
This is effected in consequence of laws enacted 
by himself, or only his representatives. Remove 
this, and the right to punish also is removed. 
The possession of a freehold, or the creation of 
a guild or corporation, can confer no exclusive 
right, which is natural to all men of competent 
understandings, and can no more be annihilated 
than the country in which they dwell. f This 
right will be found too not only beneficial to the 
individual, but to the society. For of all the 
checks to bribery and corruption none will be 
found more effectual than universal suffrage. 



* Those laws and customs, says the learned author of the 
Wealth of Nations, b. iii. c. ii. which give a forty-shilling free- 
holder a vote for a member of parliament, have perhaps contri- 
buted more to the present grandeur of England than all their 
boasted regulations of commerce taken together. 

-j- Since the declaration of American independence, the right 
of universal suffrage is virtually conceded. 
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But notwithstanding the great advantages to 
be derived from universal suffrage^ this alone 
will not be found a sure protection. The multi- 
tude are easily misled^ and demagogues are found 
in all states and nations. The Athenians, with 
whom no people in modern times can be com- 
pared, were frequently deluded by their turbulent 
orators. Of this several instances are recorded. 
But there is one which has been transmitted to 
us by the father of history, more celebrated than 
the rest, I mean the invasion of Sicily by the 
Athenians in the Peloponnesian war. This fatal 
expedition, which ultimately proved the ruin <^f 
Athens, was canvassed with great ability, par- 
ticularly by Nicias, who foresaw and represented 
the probable results of that disastrous enterprize. 
Yet all his reasoning and eloquence went for no- 
thing in opposition to Alcibiades, by whom chiefly 
it was, says Thucidides, ** that the final over- 
throw of Athens was at length occasioned/' The 
event was exactly as predicted. ** Root and 
branch," saith this illustrious historian, '' their 
land armies and their shipping were now ruined, 
nay, nothing belonging to them was exempted 
from destruction."* 

If the Athenians, the most enlightened people 
then known, could by their orators and public 
characters be thus deluded, the same may natu- 
rally be expected in modem states. To obviate 

* Book vi, and vii. 
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this, a person merely being a member of the 
society, or a householder, for instance, should not 
be deemed, singly, a sufficient qualification ; for 
then he might be made a dupe, and cajoled by 
those who solicited his suffrage* This, indeed, 
would concern nobody, and the mischief might be 
the just punishment of his ignorance. But his 
error in voting for improper candidates would 
injure others. The public good would suffer. 
Therefore the elective franchise should be re* 
stricted to those who have attained some profi* 
ciency in the common elements, at least, of read- 
ing, writing and arithmetic. Whether freeholder 
or liveryman should signify nothing. Since a 
person cannot be qualified for even the civic chair 
— ^where errors are less mischievous — unless he 
count a certain number of hob-nails, so neither 
should any man be permitted to vote for a mem- 
ber of parliament, whose errors or conceptions 
may injure others, without a thorough knowledge 
of reading, writing and arithmetic, as far at least 
as practice.* 

As a proper choice or election is the result of 
judgment, which is acquired by experience; so no 
person under twenty-five years of age should be 
deemed qualified to vote. 

* On the discussions in parliament on disfranchising the forty- 
shilling freeholders in Ireland, on the 6th April, 1829, at the 
passing of the Catholic Emancipation Bill, the Duke of Welling- 
ton observed in favour of it, that out of 57,431 voters/ there were 
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As the representative acts under a delegated 
authority, every candidate should know his con- 
stituents, that he may receive his instructions and 
account for his conduct* Every vote, therefore, 
should be given in person,* and not by ballot. 

The greatness of the trust should be limited by 
the shortness of its duration, and therefore parlia- 
ment should be dissolved at least every two years. 

That the candidates may have no claim for any 
expense or personal sacrifice, all the expenses of 
the election should be borne by each county, town 
and borough, respectively, for whose benefit the 
candidate is elected. 

If, without infringing on public liberty, matrix 
mony could be rendered a qualification, it would 
be extremely desirable, as it preserves health, 
excites industry and increases population; at 
least, every married representative might be en- 
titled to superior honours and distinctions, which 
would operate as a stimulus to generous minds, 
from whom the best laws are to be expected, ^J^ 
might obviate any inconvenience to be appre- 
hended from compulsion ; while it would at the 
same time act as a counterpoise to prudence, 
which too often recommends celibacy, and pro- 
mote the morals and prosperity of the state. 

25,229 who could not even write their names. Such reasoning 
appears rather extraordinary in the mouth of a courtier. 

* This^ though necessary, is yet not quite so necessary as it is 
on the part of the representative. 
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In their proceedings, the redress of grievances 
should precede the imposition of taxes. This was 
an established rule in the ancient government of 
Castile, whose legislature bore an exact resem- 
blance to our own.* 



CHAPTER IV. 

Of the Judicial Power of Government. 

It is extremely natural for men to favour those who 
can promote or serve them. If the general could 
promote the soldier to the rank of cornet or lieu- 
tenant, there would be no restraint upon his con- 
duct; interest would always be preferred to 
merit, and military duty would go fast to ruin. 
So if the judge were to nominate his successor, 
what opinion could be had against his will? The 
first to fawn and flatter would be the first pro- 
moted, and all public lost in private interest. The 
appointment, therefore, of the judges, who are to 
expound the law, should never vest in the execu- 
tive. This would be little better in crown cases 
than incorporating the judicial with the exe- 
cutive, and a verdict against the latter must sel- 

* Robertson's View of tbe State of Europe^ sect. 3. 
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dom be expected.* Besides the partialities of the 
bench, the bar would be equally contaminated. 
There would be a race which should be first in 
seconding the inclinations of the executive ; duty, 
probity and honour would vanish in favour of 
patronage, and the judges would be chosen from a 
servile crowd of hirelings. 

In the trial by jury there is, however, some 
remedy for the evil. By this noble institution 
liberty finds a rampart against corruption and 
tyranny :f by twelve men the judge and barristers 
are controlled; and unless it happens to be 
packed (which seldom happens,) a just and im- 
partial verdict is generally obtained. 
. But to secure more effectually this great bul- 
wark of national freedom, one more requisite, or 
precaution, is necessary — to summon them by a 
person elected by the people. In England the 
jury are summoned by the sheriff, who is nomi- 
nated by the king. This of course renders him 
partial where the crown is plaintiff, and such, a 
jury would be therefore summoned as he thought 

* ^' When the judicial is united to the executive power, it is 
scarcely possible that justice should not frequently be sacrificed 
to what is vulgarly called politics." — Smith's Wealth of Nations, 
b. V. c. 1. 

i" The encroachments lately made in England upon this admi- 
rable institution, by increasing the power of magistrates, should 
make the people vigilant in resisting all future inroads upon this 
great check to tyranny and despotism. 
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likely to give a verdict in favour of it. To obviate 
this injQstice the sheriff should be chosen by the 
people, as in London, and as ^as the ancient 
practice at common law in all the counties : con- 
firn^ed by the d8th of Edward I., as we leafn from 
I Black. Cora. c. ix. Were this practice restored 
it would render juries still more independent, and 
prove a further security to the liberty of the 
people. 

Upon the principles above mentioned, in ac- 
tions against the sheriff, the proceedings are inva- 
riably directed to the coroner,* and why the same 
objection should not hold, where the executive is 
a party, seems hard to understand. Of this at 
least we may be certain, that whether the objec- 
tion to the nomination of the sheriff by the execu- 
tive be thought frivolous or otherwise, the pro- 
posed alteration would be attended with no more 
inconvenience in the counties than in London, 
and might be productive of some good and more 
satisfaction. 

In contemplating the trial by jury, there is in 
England one peculiarity which deserves to be re- 
marked, that of their unanimity. They must 
all agree, or no verdict can be given. This 
frequently exposes them to great torturef and 
inconvenience. To relieve themselves, it is not 
uncommon for juries to toss up for their verdicts, 

» 

* 3 Black. Com. ch. xxiii. 

f Vide 8 Gibb. Decline and Fall, 96, in note^ and Montesquieu's 
Spirit of Laws, b. xxviii. ch. xxvii. 



OF THE JUDICIAL POWER OF GOVERNMENT. 31 

and for one to say to another — " I let you have 
your wish in the last trial, you must therefore let 
me have mine in this/' Surely such practices are 
greatly to be regretted, as defeating the very in- 
tention of such a tribunal, and destroying all 
respect for this most invaluable institution. As 
all other courts, and even the judges themselves, 
are determined by the majority, so there seems 
no good reason why the verdict of a majority of 
the jury should not be thought suflScient. For 
this purpose therefore it might, perhaps, be as 
well if another were added to the twelve, making 
thirteen the number^ which would in all cases 
ensure a majority. 

It would be as well, too, if this rule were ex- 
tended to the bench, either by reducing the num- 
ber of judges in each court to three, or extending 
them to five. The inconvenience which some- 
times happens from a division, in depriving the 
parties of their opinion or judgment, would then 
be obviated.* The majority prevails, with much 
good sense, in the legislative, and I believe in all 
other cases. There seems, therefore, no reason 
why the same rule should not be extended to 
juries and the bench. 

The conclusion from this chapter is — that the 
judges, magistrates, and sheriffs, should be nomi- 

* In consequence of this division it sometimes happens that no 
judgment can be given, and afler great expense, Htigatioa and 
anxiety, the parties end where they began. 
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nated by the legislative, who for this purpose 
possess the same means of information, and are 
quite as competent, as the exec utive.* 



CHAPTER V. 

Of the Extcutivt. 

When all the several functions of government are 
absorbed in one, there is an end of liberty. If 
the legislative were to assume the judicial, there 
would be danger in expounding or construing the 
laws with a view to particular persons or interests. 
It would, in a manner, be both judge and accuser. 
If the executive were to expound, all the rights 
of the people might be explained away,t and the 
legislative reduced to a cypher. By placing the 
powers of government in three distinct persons, 
possessing different views and interests, they act 
as a check upon each other, and liberty is thereby 
rendered secure. 
The duties of the executive are extremely sim- 

* Peruse Montesq. Sp. L. b. ii. c. ii. 

f *' How much soever he might abuse it/* sa3rs Dr. Smith, " it 
might have been scarcely possible to get any redress, because 
there could seldom be any body powerful enough to call him to 
account.'* — Wealth of Nations, b. v. c. i. 
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pie and almost ninisteiriaL The law ia declared 
and esiLpouoded ; the only remaining duty ia the 
execution :* wherefore great probity and talents^ 
though desirable in all things^ are here not so 
absolutely necessary.f In the enactment of laws, 
on the contrary, the utmost patriotism, know- 
ledge and judgment are required ; and even at 
this advanced period of society, the absence of 
all three in perfection we have still cause to 
lament. 

Amongst the duties of the executive is com- 
monly reckoned those of appointing and receiving 
ambassadors. Foreign states having frequent oc- 
casion to consult and admonish on their own and 

I 

the interest of other nations, some person must 
be deputed to receive them. For this purpose . 
none appears more proper than the executive, . 
whose office is permanent, while that of the legis-* , 
lative is only temporary. For the laws requiring 
to be daily executed, while their enactment is 
occasional only, the sittings of the legislative 
have no occasion to be constant. 

As the duties of this office are numerous and 
extensive, the power of appointing subordinate 
officers, such as magistrates, sheriffs, collectors 

* Hence, perhi^s, tlie maxim m tlie Eagliab kw — tbftt the 
King can do no wrong. 

f lu the legislative they are absolutely necessary : when there- 
fore this shall become more cormpt than the ezecutire, the British 
coDstitution will perish. — Spirit of Laws, b. xi. ch. vi. 

D 
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of the revenue, and the like, naturally appertains 
to the executive. Hence it becomes a place of 
great power or patronage, which, if not strictly 
controuled, may rise to a - formidable heigbt. 
** Witness the commissioners," saith Blackstone,* 
'' and the multitude of dependents on the customs 
in every port of the kingdom ; the commissioners 
of excise, and their numerous subalterns, in every 
inland district; the postmasters and their ser- 
vants, planted in every town and upon every 
public road; the commissioners of the stamps 
and their distributors, which are full as scattered 
and full as numerous; the officers of the salt 
duty, which, though a species of excise, and 
conducted in the same manner, are yet made a 
distinct corps from the ordinary managers of that 
revenue ; the surveyors of houses and windows ; 
the receivers of the land tax; and the commis- 
sioners of hackney coaches ; — all which are either 
mediately or immediately appointed by the Crown, 
and removable at pleasure without any reason 
assigned. These, it requires but little penetra- 
tion to see, must give that power on which they 
depend for subsistence, an influence most amaz- 
ingly extensive." 

There is another and a still more powerfbl 
engine in the hands of the executive, this is the 
army. Whoever possesses this power can do 
what he pleases. Of this the ancients were so 

* B. 1. ch. viii. 
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fully sensible, that no commander-in-chief re- 
mained in his office longer than a year. But this 
expedient not only failed, but was attended at 
the same time Y^ith many inconveniences. The 
public interest was frequently sacrificed through 
envy to the successor in command, and the wise 
plans concerted by one general were frequently 
defeated by his successor. In proof of these we 
have only to open Livy and Sallust in Jurgutha.* 
To prevent the executive from being able, by 
means of the army, to oppress, Montesquieu 
thinks it requisite that they should be composed 
of the people, and Blackstonef that it ought 
only to be enlisted for a short and limited time. 

* But since the universal introduction of standing 
armies these schemes will both be found inefficaci- 

,ou8. Suddenly called from agricultural and civil 
pursuits, and trained for a short period only to 
military exercise, they will never be competent to 
make an effectual resistance against regular, ar- 

. mies.:{; Like all other avocations, these should be 
regularly educated and trained, by .which nieans 
they would acquire the tactics and celerity so 

* On this subject the first chapter in the fifth book of Smith's 
Wealth of Nations deserves attentive perusal. 

t B. i. ch. 13. 

X Military schools should be instituted, where they should be 
taught the mathematics, as was projected by Louis XIV., and 
each man should have the post assigned him for which he is 
qualified. 

d2 
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essential to uilitaty duty.* The expenses too, I 
apprehend, would be less, since a less number 
of good soldiers would prove a considerable over- 
match for even a numerous army of ragamuffins 
and country bumpkins. 

To obviate the danger from such great patron- 
age in the hands of the executive, the officers no- 
minated should be subject to the apprc^atkm df 
the legislature. This perhaps would prove some 
check, more especially if their pay, instead of 
passing through the hands of the executive, were 
to come immediately from persons selected by 
the legislature. The civil list, which in England 
furnishes the executive with easy means of cor- 
ruption, would be considerably diminished, if 
the salary of the executive were kept distinct 
altogether. The civil list includes all salaries to 
officers of state, to the judges, and to the kings 
servants — foreign ambassadors — the maintenante 
of the royal family — the king's private expenses — 
secret service money — pensions and other boun- 
ties, "which," saith orthodox Blackstone,t ''same- 
times have so ftir exceeded the revenues appointed 
for that purpose, that application has been made 
to parliament to discharge the debts contracted 
on the civil list." To obviate this inconvenience, 
and lessen the powers of corruption, his majesty's 

* Cities and towns contaminate, and soldiers should seldom be 
quartered tfaeretn. On this principle the militia is objectionable, 
t Book i. c. 8. 
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salary should be distinct and limited, and the 
other expenses paid by persons deputed by the 
legislature, whose power should have entire 
control over the application, and its respective 
amounts.* 

The executive, thus restricted to its proper 
functions, and subject to the preceding limita- 
tions, may, without danger to political liberty, be 
isiade hereditary. The objections raised to it by 
socQje writers savour more of petulance than rea- 
son. 



CHAPTER VI. 

Of Prerogative. 

LocK£, in his admirable essay on the understand- 
ing, informs us, that he settled a dispute concerning 
the blood, by showing that the disputants mistook 
each other in the meaning of the wofd, which,, 
when it came to be explained, put aiv end to all 
further wrangling. Hence he recommends every 

* In the reign of Richard the Second the commons elected two 
citizens as their treasurers, to receive and disburse the produce of 
two-fifteenths and tenths which they had voted to the crown^ — 
Hume* 8 Englandt c. 17* 

In Henry the Fourth they did the same^ and required them to 
deliver in their accounts to the House, c. 18. 
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person to commence his inquiries with definitions.* 
In the present chapter, therefore, we must take 
care not to confound privilege with prerogative. 

Privilege is an exemption from some law or 
duty: prerogative, a power to do that which 
others cannot.f Thus in England, and in most 
countries, a bankrupt cannot be arrested while 
attending his commission — a witness in giving his 
evidence, and an attorney sued only in his own 
court, J are privileges; but the power of both 
houses of parliament, and of all courts or tribu- 
nals, to commit persons interrupting their pro- 
ceedings, is prerogative. 

Without this power it is clear that no business 
could any where proceed. In every petty court 
and sessions, in public and in private vestries, 
order must be preserved, and the enforcing of it, 
by the president or chairman, is prerogative. 

If then the legislative, and all tribunals or 
courts down to the inferior magistrates, require 
this power or prerogative, we may conclude that 
the supreme executive magistrate, or the sove- 
reign, as he is frequently called, must require and 

** Analysis will be found much more successful in tbe pursuit and 
communication of truth. — Vide Condillac on the Origin of Human 
Knaahdge^ particularly part i. s. 2, c. 7, and s. 3. 

t The great have this prerogative alone. 

To punish all abuses but their own. — Cham. Diet. 7* 

X In England an attorney cannot be arrested, but a barrister 
may^ the reason for which is not very easily understood. 



V.F PKEUOCATIVf;. 39 

possess^ it in a* paramouat degree. The numerous , 
e<¥teiisive and unforeseen duties appertaining toi 
this office, render its prerogatives equally nume- 
raus and extensive. Accordingly we find in the 
municipal laws of most countries, but more espe- 
cially in monarchies, a long enumeration of the . 
pmrogatives of the executive. Blackstone men- 
tions a vast number of them as appertaining to 
the King of England, which appear so amazingly 
powerful in their operation as to place the exe- , 
cutive without limits, particularly before the revo- 1 
lution, when the king could stop the force of any, 
law by virtue of a non obstante* and ruin almost . 
any man by the iniquitous jurisdiction of the 
Star Chamber. Jurists and lawyers, alarmed at , 
the consequences, and sensible that. such prero- 
gatives were utterly subversive of all law and , 
liberty, endeavoured to counteract their danger- 1 
ous tendency by a salvo, or qualification, that 
all pf^erogative existed for the benejit of the people. 
Hence Lockef declares, that it is *' nothing but 
the power of doing public good without a rule.":}: 
And in Bacon's Abridgment, a work of consider- 

* 12 Coke, 17, which has since been declared void by 1 W.and 
M. 8. 2, c. 2 ; and vide Hume's England, Appendix to the reign 
of James. 

t Chap. xiv. s. 166* 

\ Blackstone cites the same passage with apparent exultation, 
and declares the prerogative unconstitutional when abused to. the 
public detriment. — B. i. c. 7. But he cautiously or wilfully avoids 
informing us who is to determine this momentous question. 
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4tble merit' aiid some . aal&ority ^ <tile wt'itep- 8tote3 
that the prerogative ceases vrben it ceases to. be 
lemplojwl for the good of the people. This bold 
but' liberal construction, it is true, is contfid- 
Terted by Mr. Gwillim, the learaed annotator of 
the late improved edition of that valuable woric, 
by observing that such interpretation is repugnant 
to the genius of our laws and constitution; iti 
proof of which he inquires, with less sense than 
ingenuity, whether when the king declares war, 
or makes peace, though either should ultimately 
prove detrimental to the public, the act is there- 
lore void s and he concludes with the negative, 
t ' But though the legislature exert his prerogative 
to the prejudice of the people, this does by no 
imeans prove that the prerogative itself is bad, and 
IS therefore void. It is only an abuse of the pre- 
4t)gative, and we know that the greatest blessings 
may be abused. Religion, which is frequently 
abused, is notwithstanding a very great good. 
The legislature may enact bad laws, and history, 
eloquence and the fine arts have all been abused ; 
yet these are not therefore in themselves bad. So 
neither is prerogative, which we all well know 
has too often been employed to the prejudice of 
the people, therefore void, though the measures 
taken, or the acts done, by virtue of it, may un- 
doubtedly be bad. 

To obviate all improper exertions of preroga- 
tive, appears to be as impossible as to prevent all 
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abuses m legblMicnl sad religkm. Croverameiit is 
but an imperfect remedy for evil, and perfeet oon** 
duct mast never be expected from an imperfect 
being. But the vices of mankind have long since 
convinced the world, that power always is abused; 
and a government without limitations, is tyranny 
in disguise. Mr. Locke, therefore, as well as 
Doctor Blackstone, appears to have expressed 
himself without due consideration when he said, 
** the good of society requires that several things 
should be left to the dUcretUm of the executive ;"* 
but he forgets that discretion is the law of tyrants.f 
Mr. Hume informs us that Charles put this in- 
teresting question to his judges — *' whether he 
vras not entitled to levy ship-money, without the 
consent of parliament, in cases of necessity, for 
the defence of the kingdom — and whether he were 
not the sole judge of the necessity?*^ These guardians 
of law and liberty, saith the historian, answered 
in the affirmative.;]; But if the executive is to 
judge of the expediency or necessity of exerting 
his prerogative, what is to become of law and 

♦ Sect. 159. 

*)- " Tbese branches of power/' saith Mr. Hume in his Appendix 
to the reign of James, ** of pressing and qnartering soldiers, among 
oihen, if not directly opposite to the principles of all free gDvem** 
iBcnt, roust at least be acknowledged dangerous to freedom in a 
monarchical constitution, where an eternal jealousy must be pre- 
served against the sovereign ; and no discretionary powers must 
ever be entrusted to him by which the property or personal liberty 
of any subject can be affected." 

I Vol. ix. p. 215. 
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limitations. Liberty may be easily subverted by 
speculative principles, and national privileges 
sacrificed to reasons of state. But necessity may 
abolish all law, and irresistible violence dissolve 
all the weaker and more artificial ties of human 
society. In cases of such extreme distress, the 
executive is exempted from the ordinary rules of 
administration,, and the exertion of prerogative is 
no longer a question of discretion, but of nkccs- 
siTY. The prerogative, therefore, of the parlia* 
. ment, and of every court or tribunal, down to the 
most inferior magistrates, to commit those who 
interrupt their proceedings, or disobey their 
orders, is founded in necessity, since without it no 
business could proceed. So necessity, and ne- 
cessity alone, should be the foundation of the 
executive's prerogative. That he should be gene- 
ralissimo, or the first in military command within 
the kingdom, general conservator of the nation, 
and the like, may be necessary, and therefore the 
prerogative is necessary. But that he should 
have the sole prerogative of declaring war and 
making peace, is not necessary. This may be 
done by a select committee appointed by the 
legislature. So the creation of nobility is not 
an essential prerogative in the executive, since 
it might be done by act of parliament.* These 

* The inhabitants of a large village, saith Dr. Smith, it has 
sometimes been observed; after having made considerable progress 
in manufactures, have become idle and poor, in consequence of a 
great lord*s having taken up his residence in their neighbourhood. 
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and many other prerogatives may no doubt be, 
and in England they generally are, executed 
with sound discretion fdr the public good. But 
they may be abused. Therefore, to clothe the 
executive under a limited government with a pre- 
rogative or discretionary power of acting as he' 
thinks for the public good, is a manifest absurdity. 
Necessity is the only safe prerogative, and a good 
prince will esteem himself happy in that situation 
where the law deprives him of the power to do 
ill.* 



Sect. I. 

Of the Oath of Secrecy by the Privy Council, 

The most singular paradox to be found in govern- 
ment is perhaps the oath of secrecy imposed in 
England on a privy councillor.t That the exe- 
cutive, which in strictness is the minister only of 
the legislative, should require an oath to aid it 
in its duties, appears anomalous. It proves a 

— Wealth (^ Nations, b. ii. c. 3. If this be true, the creation of 
Dobility^ in any case^ would seem bad policy, and such a preroga- 
tive therefore improper. 

* Never affect more greatness or prerogative than what is really 
and intrinsically for the good of the subject, not the satisfaction of 
favourites. — Charles L's Letter to the Prince, Uume^s England, 
vol. X. c. 59, which merits the perusal of every reader of taste and 
sentiment. 

t See the oath in Blac. Com. vol. i. c. 5. 
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want of oonfidanoe, and destroys that unioii which 
is esaeatial to every government ; for the execu* 
tive must either meditate hostile designs, or de* 
spair in bringing over the legislative to judicious 
p<^cy ; whidi latter supposition proves their ini- 
capacity for government. 

In cases of actual rebellion, or of war, perhaps 
certain deliberations may require some degree of 
secrecy to ensure success. But even then the 
council that could not be trusted without an oath, 
which always implies some suspicion of falsehood 
and dishonour, could surely not be thought trusts- 
worthy. Yet when the exigency ended, no rear 
son can be given for continuing the restriction ; 
otherwise the fair presumption is, that such sinis* 
ter measures are in contemplation as will not en* 
dure publicity. 

Besides, why should this oath of secrecy be 
restricted to only the executive ? Is it not requi- 
site also for the legislative ? Can laws, conceived 
in wisdom and bottomed in justice, which latter 
only are to be regarded as binding, be enacted for 
the public good without an oath of secrecy, yet 
cannot be executed without an oath of secrecy ? 
Would it not appear singular indeed, that the re- 
presentatives of the people should require an oath 
of secrecy in their legislative deliberations; and 
does it not appear equally as singular that the 
laws cannot be executed without an oath of 
secrecy ? 
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But without ^y longer insisting on the inutility 
of an oath of secrecy^ except in open war aixl 
dciclared rebellion, is not the oath itself improper^ 
and consequently not obligatory ? To swear that 
I will perform or abstain from certain acts, whicb 
I am hereafter to be told,** without first knowing 
what they are, might render me extremely crimi- 
nal, by violating some former oath or antecedent 
dnty«t An oath of secrecy could never warrant 
any privy oottncillor, who had taken the oath of 
allegiance, in oodcealing measures to impeach the 
title of the sovereign. No subsequent oath could 
ever abrogate the oath of secrecy by a privy cotm^ 
cillor of the red rose, against a former oath of 
allegiance to the white. Neither could such an 
oath be urged in favour of acts against the laws of 
nature, which precede and govern all other lawik 
Therefore, to render oaths of secrecy obligatory, 
they must be such as contravene not any prior 
ioath or antecedent duty. But how can I know 
this without being previously made acquainted 
with the oath I may be required to take ? 
• According to my Lord Coke, the crime of per- 
jury cannot be committed but by a latoful oath, 

* One of the articles in the oath is, to keep the king's cx)an9elB 
tocret. — Vide Black, wp. 

-f- In this view the oath of secrecy^ said to be taken by persons 
on becoming freemasons, is improper; and the clause io appren* 
ticeship indentures^ that he shall keep his master's secrets, is 
liable to the same objection. 
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tainly may hove liberty secured to it by law, 
withoat the actual enjoyment of it. But if this 
be the sense in which the passage quoted is to be 
imderstood» the error lies in not recollecting that 
8u£Frage is not universal. To confer the right, the 
Sector must be possessed of a forty shilling free- 
hold at the least.* He who is without it has no 
vote, and consequently no liberty. It is there* 
fere property, and not the public, that is repre- 
sented ; and liberty is established by law, not to 
the state, but to the landed interest. If suffrage 
were enjoyed by every individual, as in justice it 
osght, since no man can be obliged by laws 
enacted without his own consent, either actuid of 
ifliplied,f then the observation would be true; 
but confined, as the right is, to property alone# 
liberty cannot be represented as secured to the 
English by their laws. 

But the partisans of Montesquieu may reply, 
that this privilege is not confined to the counties 
alone, but extends also to the boroughs and cor* 
porations, which, together with the former, will 
be ibund to amount pretty nearly to universal siif- 

* By tbe great increase of gold and silver^ a fbrty-shilling free- 
bold 16 considerably ndticed in valuey a circumstance extreibely in 
favour of liberty. 

f What concerns all should be approved by all. Preamble to 
the writ issaed by Edward I. for assembling deputies from the 
boroughs, in S Hume's England, dissertation upon the or%in of 
parliament. 
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f9^fe. . ' But thd borooghs; it ifirill be'remomMnedf 
are in tfa^' hands of a fisw indiriduals^ ^ho can 
ntum any members they please, and are> there^ 
inre, nevei' resided as a fair criteii<m in tho 
qoestion. And with regard to the guilds, or cor^ 
pMations, these are well known to be the mMt 
eormpt bodies in the kingdom, and c^minQe id 
fomiing monopolies (as will presently appear) 
dangerous to liberty, and ruinous to the nationi 
But what rafiders the present right of election so 
insignificant in the constitution, is the prerogatives 
ef the sovereign in creating as many peers* m be 
pteases. An entire county or shire can retunii 
eoly once in seven years, but two members; 
while the king can create twenty in a day. TJhois 
renders the liberty — qualified as it is --resulting 
fiitan election, almost nominal ; while the uppet 
house has a power to reject the bills of the loweii 
and the king, by his prerogative, can impose a 
negative upon both. This check of the three 
estates, as it is called, may be very proper in pre- 
venting the encroachments of each upon the liber*- 
ties of either ; but with regard to a law intended 
for the whole kingdom, to confer a right upon one 

* About Ibe comnenceoieot of tbe civil ware in England^ tbere 
was a ]aw in Scotland, that no man should be created a peer who 
possessed not ten thousand marks of annual rent in the kingdom. 
10 Home's England^ chap. Iv. An excellent law, which should 
be made in all countries a previous qualification in the creation of 
nobility. 



50 ESSAY ON CIVIL ipOLICY. 

branch of the legislature, which ought always to 
act in union, to impose a negative upon the other, 
appears the most preposterous idea imaginable, 
and is perhaps the greatest absurdity that is to 
be found in government. 

With regard to personal freedom — the second 
point of view in which I proposed to examine the 
question — the case is infinitely stronger, though 
considerably less important, by reason of its 
being less general or extensive. 

As it is only a temporary abuse of power, I 
shall not urge the suspension of the writ of habeas 
corpus, which ought never to be done but in cases 
of open rebellion or invasion.' The restraint upon 
artificers, who are prohibited, under the most 
severe laws, from quitting this country, is a strong 
confutation of Montesquieu's opinion ; for not only 
is the exportation of the instruments of trade pro- 
hibited, but if the artificer himself is found teach- 
ing his trade in any foreign country, upon warn- 
ing being given to him by any of his majesty's 
ministers or consuls abroad, or by one of his 
majesty's secretaries of state for the time being, 
if he do not, within six months after such warn- 
ing, return into this realm, and henceforth abide 
and inhabit continually within the same, he is 
from thenceforth declared incapable of taking any 
legacy devised to him, or of being executor or 
administrator to any person, or of taking any 
lands within this kingdom by descent, devise, or 
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purchase, and likewise forfeits to the king all his 
lands, goods, and chattels, is declared an alien in 
every respect, and is put out of the king's protec- 
tion. Neither can any person exercise or follow 
any trade in a corporate town without being free 
of the guild or corporation. Even a common 
porter cannot ply in the city of London unless he 
is a freeman — the expense of which, to one whose 
father was not so, will amount to forty pounds^ 
upon the most moderate calculation. 

So in the law — where the utmost latitude 
should be given, for the benefit of the public, to 
genius and learning — a gentleman cannot be 
called to the bar who is obnoxious to the bench- 
ers of the inns of court,* by which means oppo- 
sition to the court and government is in a great 
degree removed ; nor can a gentleman follow the 
profession of an attorney without serving a five 
years' clerkship, whereby the master secures a 
monopoly and the government a tax. 

The article of some food, as well as trade, in- 
stead of being free, is limited to such only as are 
allowed to fish ; and a public house cannot be 
opened, to supply the labouring classes with a 
drop of beer, without the license of a magistrate, 

* Two recent instances^ one a printer^ and the other an at- 
torney, now a member of the House, will occur to every reader. 
The reason is obvious and necessary; great minds, except Lord 
Bacon, are generally above corruption, and merit would ruin 
dunces. 

e2 
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which secures the great brewer's vote to the 
minister in return for a vent for his bad and un- 
wholesome beer;* nor can a farmer take any 
game even upon his own grounds, though it has 
been supported by the produce of it ; a law which 
Blackstone is obliged to acknowledge owes its 
** immediate original to slavery."t 

These instances are sufficient, I imagine, to 
show how contrary such regulations are to the 
boasted liberty of the subject — of which the il- 
lustrious President formed so mistaken an opinion, 
by <K>mparing them with the few then possessed 
by his own country — that it is unnecessary to mul- 
tiply them, since many others will readily occur 
to the intelligent reader; such as a waterman, 
who cannot ply upon the river — whose streams, 
like light and air, are the common property of 
all — unless he is free of the Watermen's Com- 
pany. 

* The late statute has since made some alteration in this 
respect for the better, 
t B. ii. ch. xxyii. 
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CHAPTER I. 

Religion.* 

EvEHY hour of a man's life must excite his grati- 
tude and remind him of his weakness. The 
vernal breezes that impregnate the fragrant blosT 
soms — the fertilizing dews that swell the grain — 
the genial sun, that ripens all, expand his gene- 
rous heart, and fill him with religious adoration. 
So the plank, by which he escapes from ship- 
wreck — the horse, by whose fleetness he is saved 
from his pursuing enemy, are viewed for ever 
after with religious veneration: while the tre- 
mendous hurricane — the trembling earthquake — 
the rolling thunder and the jarring elements, pro- 
voke his fears and generate religious worship. 
To ensure a smiling vintage or a prosperous har- 
vest, he adores and prays. To deprecate the 
angry storms and avert the threatened ruin, he 
prostrates himself with all humility, and implores 

* Some writers begin their inquiries with marriage, as the 
fonodatioo of all society ; but this being in most states a religious 
institution, 1 think it more in order to commence with religion. 
Consult Puffendorfi*'s Law of Nature and Nations — title, Marriage. 
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for mercy. By th^se he fondly hopes, in vain, to 
reprieve his destiny, and change the eternal laws 
of nature. 

Such is the origin of religious sentiments, which 
are as various as the circumstances by which they 
were suggested. Like the gross conceptions of 
the barbarous mind from which they emanated, 
their supposed excellence was the result of local 
power and influence ; while hope, and gratitude, 
and fear, directed them to their several ends.* 

** Having experienced that certain modes of 
behaviour towards his fellow creatures wrought a 
change in their affections and governed their con- 
duct, he applied those practices to the powerful 
beings of the universe. * When my fellow crea- 
ture of superior strength,' said he to himself, * is 
disposed to injure me, I humble myself before 
him, and my prayer has the art of appeasing him. 
I will pray to the powerful beings that strike me. 
I will supplicate the faculties of the winds, the 
planets, the waters, and they will hear me. I 
will conjure them to avert the calamities, and to 
grant me the blessings which are at their dis- 
posal. My tears will move, my offerings propi- 

* As to religion, the most knowing and polite pert of a nation 
have the least of it. Ignorance is, to a proverb, accounted to be 
the mother of devotion ; and it is as certain that we shall find 
innocence and honesty nowhere more general than amongst the 
most illiterate, the poor silly country people. — Fable of the 
Bees, p. 166. 
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Uate them, and I shall enjoy complete felicity. 
And, simple in the infancy of his reason, man 
spoke to the sun and the moon his animated 
wish, his understanding and his passions: the 
great agents of nature he thought, by vain 
sounds and useless practices, to change their 
inflexible laws. Fatal error! He desired that 
the water should ascend, the mountains be re- 
moved, the stone mount in the air ; and, substi- 
tuting a fantastic to a real world, he constituted 
for himself beings of opinion, to the terror of his 
mind and the torment of his race. 

" Thus the ideas of God and religion sprung, 
like all others, from physical objects, and were in 
the understanding of man the produce of his 
sensations, his wants, the circumstances of his 
life, and the progressive state of his knowledge. 

'' As these ideas had natural beings for their 
first models, it hence resulted that the divinity 
was originally as various and manifold as the forms 
under which he seemed to act ; each being was 
a power, a genius ; and the first men found the 
universe crowded with innumerable gods." 

** In like manner the ideas of the divinity having 
had for monitors the afiections of the human 
heart, they underwent an order of division calcu- 
lated from the sensations of pain and pleasure, of 
love and hatred. The powers of nature, the 
gods, the genii, were classed into benign and 
maleficent — into good and evil ones; and this 
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constitutes the universality of these two ideas in 
every system of religion." 

'' These ideas, analogous to the condition of 
their inventors, were for a long time confused 
and gross. Wandering in woods, beset with 
wants, destitute of resources, men in their savage 
state had no leisure to make comparisons and 
draw conclusions. Suffering more ills than they 
tasted enjoyments, their most habitual sentiment 
was fear — their theology, terror — their worship 
confined to certain modes of salutation, of offer- 
ings which they presented to beings whom they 
supposed to be ferocious and greedy like them- 
selves. In their state of equality and indepen- 
dence, no one took upon him the office of medi- 
ator with gods as insubordinate and poor as 
himself. No one having any superfluity to dis- 
pose of, there existed no parasite under the name 
priest — nor tribute, under the name of victim — 
nor empire, under the name of altar. Their 
dogma and morality, jumbled together, were 
only self-preservation; and their religion — an 
arbitrary idea, without influence on the mutual 
relations existing between men — was but a vain 
homage paid to the visible powers of nature."* 

History, the register of crime, of folly and of 
wisdom, furnishes sufficient evidence, from even 
the imperfect chronicles of illiterate states, to 
confirm the truth of the above analysis. " The 

• Volncy's Huius^ ch. xxii. ». 1 9. 
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Germans," saith Caesar in his beautiful Comtnen- 
taries, '* diflfer widely in their manners from the 
Gauls; for neither have they Druids to preside 
in religious affairs, nor do they trouble them- 
selves about sacrifices. They acknowledge no 
gods but those that are objects of sight, and by 
whose powe?* they are apparently benefited — the sun, 
the moon, fire."* 

So *' the devout polytheist," observes Mr. Gib- 
bon in his elaborate History of the Decline and 
Fall of Rome, ** though fondly attached to his 
national rites, admitted with implicit faith the 
different religions of the earth. Fear, gratitude, 
and curiosity — a dream or an omen — a singular 
disorder or a distant journey, perpetually dis- 
posed him to multiply the articles of his belief, 
and to enlarge the list of his protectors, "t 

In process of time, as knowledge enlarged and 
philosophy improved the understanding, man be- 
gan to meditate on the divine nature ; and con- 
cluded, with reason, that there must be a first 
principle or controlling power. Hence he infer- 
red the existence of a God, of whose nature he 
was ignorant, but whose attributes he assimilated 
to his own, extended and enlarged to infinity and 
eternity.:}^ Exempt from all the infirmities of 

* B. vi. s. 19. t Vol. i. ch. ii. s. 1. 

X After all our inquiries, we shall never inform ourselves of the 
nature or essence of the First Cause ; for as our knowledge is de- 
rived from sensation and reflection^ which hinders us from con- 
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our nature, to that being was ascribed infinite 
power, wisdom and goodness ; and he therefore 
became the just object of fear, of adoration, and 
of gratitude. 

Hence religion, in a certain sense, consists 
only in opinion and in worship : the former, as it 
relates to the Deity, with whose nature or essence 
we shall never become acquainted ; the latter, to 
the most becoming mode of imploring his mercy 
and praising his goodness. 

Of the first, no earthly legislature can possibly 
take cognizance. It passes between God and 
man; and while we admit the infinitive nature 
and attributes of the former, we impose a nega- 
tive upon all human interference. 

But when religion, renouncing its proper func- 
tions, mingles with it the things of this world — 
such as matrimonial and funeral rites, baptism 
and circumcision, celibacy, absolution, and nu- 
merous other fantastic ceremonies, which fraud 
and folly have invented — that moment she be- 
comes the object of legislative cognizance. These 
relate to this world rather than the next ; and are 

ceiviog a sense beyond the fifth, or the flavour of a fruit we have 
never tasted, so the best description amounts to nothing more 
than learned ignorance. We may therefore rest satisfied with the 
sublime verse of Mr. Pope — 

" All are but parts of one stupendous whole -, 
Whose body nature is^ and God the soul." 

Essay on Man, £p. i. 9. 
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therefore quite distinct from the communication 
of man with God, which last can, in strictness, 
alone be called religion. Such absurdities may, 
in time, grow dangerous to individuals and perni- 
cious to the state ; and therefore it is the business 
and the duty of the legislature to separate religion 
from superstition, and purge the community from 
those humours which might otherwise, in time, 
lead to the subversion of the former.* 

As these relate to individuals, and not to God, 
they are ranked among what the municipal law 
denominates the rights of individuals, which re- 
quire that no man's actions or behaviour prove 
injurious to others, and are therefore called rela- 

* '' The barbarous nations,** saith Dr. Robertson^ '' when con- 
▼erted to Christianity^ changed the object, not the spirit, of reli- 
gious worship. They endeavoured to conciliate the favour of the 
true God by means not unlike those which they had employed in 
order to appease their false deities. Instead of aspiring to sanctity 
and virtue, which alone can render men acceptable to the great 
Author of order and of esceUence^ they imagined that they satisfied 
every obligation of duty by a scrupulous observance of external 
ceremonies. Religion, according to their conceptions of it, com- 
prehended nothing else ; and the rites by which they persuaded 
themselves that they should gain the favour of Heaven were of 
such a nature as might have been expected, from the rude ideas 
of the ages which devised and introduced them. They were 
either so unmeaning as to be altogether unworthy of the Being to 
whose honour they were consecrated, or so absurd as to be a dis- 
grace to reason and humanity." — View of the State of Europe, 
voL iv* p. 21. This writer was a parson ; but the reader should 
remember that be was also a philosopher. 
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tive; while religion, as above defined, belongs to 
those which appertain to man and God, with 
whom human laws can find no place, and are 
therefore called absolute, as appertaining to man 
considered as a mere individual. *' For the end 
and intent," saith Dr. Blackstone,* ** of the former 
being only to regulate the behaviour of mankind, 
as they are members of society and stand in va- 
rious relations to each other, they have conse- 
quently no business or concern with any but so- 
cial or relative duties. Let a man therefore be 
ever so abandoned in his principles or vicious in 
his practice, provided he keep his wickedness to 
himself and does not offend against the rules of 
public decency, he is out of the reach of human 
laws. But if he makes his vices public, though 
they be such as seem principally to affect him- 
self (as drunkenness and the like), they then be- 
come, by the bad example they set, of pernicious 
effect to society; and therefore it is then the 
business of human laws to correct them." 

Hence, let religion consist of what opinions, 
modes or forms soever any individual may choose, 
while it remains what it only is — the communica" 
turn of man with God— it is out of the reach of 
human laws, which have no concern with any 
but relative or social duties, and therefore cannot 
be classed among any crime or misdemeanor 
punishable by law or by any earthly tribunal. 

* ConiDientaries, b. i. cli. i. 
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But when we look at the ceremonial part, the 
case is different. This may consist of such ab- 
surdities as have no connection with the Deity, 
but relate to the affairs of this world; such as the 
cross in baptism, holy water, confession, and the 
like, which, whenever attended with ill effects, 
become subjects of legal cognizance, and must 
not be tolerated. On these occasions the legis- 
lature may and ought to interfere ; but not in the 
former. 



CHAPTER II. 

Toleration. 

From what has been said, it is perfectly obvious 
that there can be no such thing as toleration in 
religion : for this, falling into the class of abso- 
lute duties which appertain to man considered as 
a mere individual, and not into that of those 
which belong to him as a member of society, 
which can punish only injuries, it cannot be the 
subject of legislative cognizance, and conse- 
quently never can be said, with any propriety of 
speech, to be tolerated, which, in its true accep- 
tation, is to connive at or permit that which the 
law forbids. As well might we talk of tolerating 
imagination and sentiment, as opinion or belief 
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in questions of religion. Whether I prefer Homer 
to Shakespeare, or Cicero to Demosthenes, can 
never injure my neighbour, and therefore can 
never surely be controlled or enforced by any 
laws : so neither can it in any manner concern 
me whether the reader believe in fifty gods or in 
no god. This concerns only the individual him- 
self, and having no relation to me, can never be 
any just ground of complaint or interference by 
law. Let his opinions and belief therefore be 
ever so fantastic or ever so wicked, while it is 
confined to the other world, which is the sole 
province of religion, I cannot, without the great- 
est impertinence, interpose by way of coercion or 
restraint ; for, notwithstanding all his extravagant 
notions— all his supposed heavenly inspirations, 
he may still be found a very quiet man and a 
very good citizen. In proof of which we have 
the uniform testimony of historians and biogra- 
phers, that the incorruptible and upright Cato 
was an idolater, and the divine Socrates was 
most injuriously put to death on a charge of 
atheism. 

All the laboured exertions of writers in behalf 
of toleration, I therefore consider as now useless.* 

* It is siDgular that this should have escaped the penetration 
of the illustrious author of the Spirit of Laws. Without adverting 
to the solid distinction hetweei> religion and its rites, he lays it 
down for law, that when the state is already satisfied with the 
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Their intentions, no doubt, were laudable and 
humane ; and their signal triumph over supersti- 
tion and bigotry have immortalized their names, 
and entitled them to the gratitude of the world. 
But toleration, which is only a permission to do 
that which the law has power to punish or pro- 
hibit, cannot be applicable to religion, which, 
instead of a relative or social duty, is only our 
opinions concerning the nature or essence of the 
Supreme Being, and our belief in the mode of 
worship best calculated to render us acceptable 
in his sight, and to obtain a remission of our 
manifold transgressions and iniquities. To inter- 
fere on such occasions, by prohibitory laws, 
would be found as useless as it would be unjust, 
by endeavouring to produce uniformity in that 
which never can be the subject of choice, and by 
inciting religious zealots to perish in defence of 
that cause which in their eyes is considered as 
superior to all others. 

But with respect to religious rites and ceremo- 
nies, these, like notorious debauchery or ebriety, 
which are too frequently connived at, on account 
of their being more pernicious to the unfortunate 
individual than to the public, are ranked among 
the relative or social duties; with respect to which 
the legislature is at liberty to exercise a sound 

established religion, it ought not to sufier the estabUshnaent of 
another — b. xxv. ch. x. — an observation apph'cable only to the 
tme religion. 
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discretion, and they may or may not be tiiere^ 
fere tolerated. Thus celibacy may be as injurious 
in a country thinly inhabited, like America, as 
polygamy is favourable in a state like Bantam^ 
where, it is said, there are ten women to a man. 
So with regard to confession, by which the peace 
ef families is sometimes disturbed, and absolu*- 
tion, which leads to the commission of crime ; as 
these affect the public, they are therefore relative 
duties, and as such become the subject of legist 
lative cognizance* Now as it would be downright 
extravagance to treat these absurdities as reli** 
giqu% the state is at liberty to tolerate them or 
not; tJu>ugh with the most sacred regard to the 
welfare of the nation, and the most tender respect 
for the prejudices of deluded individuals. But 
were we to treat them as a part of religion — 
which, while we consider it as the intercourse or 
communication of man with the Supreme Being, 
is impossible — the legislature could no more exer- 
cise any control over them, than over opinion or 
belief; with respect to which, though it may have 
made many hypocrites, never yet could make a 
proselyte. 

I cannot conclude this interesting chapter with- 
out congratulating my countrymen on their esta- 
blishment of a religion, which has taken for its 
basis the principles I have above endeavoured to 
establish. The Protestant religion, with the ex- 
ception of the Sacrament, is, under all circum- 
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Stances, the best and purest, perhapSi there ever 
was in the worid. More mtellectual, but less 
attractive, than the absurd splendour of the Ca- 
tholic, it is less calculated to impose upon the 
vulgar, but recommended, by its philosophical 
and sublime principles, to every intelligent mind, 
without those superstitious or barbarous rites 
which have been mistaken for religion, and well 
Digh blotted out the genuine worship of the Deity. 
While the improvement it has received from the 
rejection of the Trinity, by the Unitarians, by 
whom he is '^ never seen but with the eye of con- 
templation," * induces us to think, as well as hope, 
that from the improvement of the age, and the 
diffusion of knowledge, these excelle&t prinoiplea 
will take root, and sound religion predomiBatei'- 



CHAPTER III. 

Of Tithes. 

The tithes in all places are a tenth of the produce 
of the land; and though the amount in value may 
n(A be the same, on account of the difference in 
the soil, yet when it is considered that they are 
all clear profit to the clergy, without capital or 
industryj they must in time swallow up the whole. 

* Tacitus, Manners of the Germans, sec. 9. 

F 
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Accordingly I am assured, that in the county of 
Buckingham the tithes amounted, in seven years, 
to the whole produce of the land. This, peiiiaps, 
by some may be considered as exaggerated, and 
at any rate a solitary case. The impolicy and 
injustice of tithes, however, are now so generally 
felt and acknowledged, that I shall not dwell any 
longer upon a subject which is become almost 
threadbare ; but conclude this chapter with the 
following observations of the very well-informed 
author of the Wealth of Nations, b. v. c. 2, article 
the first. 

" The tithe, (and every other land tax of this 
kind,) under the appearance of perfect equality, 
.are very unequal taxes ; a certain portion of the 
produce being, in different situations, equivalent 
to a very different portion of the rent. In some 
very rich lands the produce is so great, that the 
one half of it is fully sufficient to replace to the 
farmer his capital employed in cultivation, toge- 
ther with the ordinary profits of farming stock in 
the neighbourhood. The other half, or, what 
comes to the same thing, the value of the other 
half, he could afford to pay as rent to the land- 
lord, if there was no tithe. But if a tenth of the 
produce is taken from him, in the way of tithe, 
he must require an abatement of the fifth part of 
his rent, otherwise he cannot get back his capital 
with the ordinary profit. In this case, the rent of 
the landlord, instead of amounting to a half, or 
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five-tenths of the whole produce, will amount only 
to four-tenths of it. In poorer lands, on the con- 
trary, the produce is sometimes so small, and the 
expense of cultivation so great, that it requires 
four-fifths of the whole produce to replace the 
farmer his capital, with the ordinary profit. In 
this case, though there was no tithe, the rent of 
the landlord could amount to no more than one- 
fifth or two-tenths of the whole produce. But if 
the farmer pays one-tenth of the produce in the 
way of tithe, he must require an equal abate- 
ment of the rent of the landlord, which will thus 
be reduced to one-tenth only of the whole pro- 
duce. Upon the rent of rich lands, the tithe 
may sometimes be a tax of no more than one*fifth 
part, or four shillings in the pound; whereas 
upon that of poorer lands it may sometimes be a 
tax of one-half, or of ten shillings in the pound. 

" The tithe, as it is frequently a very unequal 
tax upon the rent, so it is always a great discou- 
ragement, both to the improvements of the land- 
lord and to the cultivation of the farmer. The 
one cannot venture to make the most important, 
which are generally the most expensive, improve- 
ments, nor the other to raise the most valuable, 
which are generally too the most expensive, crops, 
when the Church, which lays out no part of the 
expense, is to share so very largely in the profit." 
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Sect. I. 
Whether an Established Religion be essential in Statps, considered. 

The object of law is to preserve our rights by the 
punishment of wrongs; of religion, to promote 
virtue by rewards. The former deters us, by 
terror ; the latter invites us by happiness. Pain 
being much more powerful than pleasure, the 
former has been adopted by all legislators ; in re- 
pressing crime, no rewards would so eflfectually 
4eter mankind, as punishment or pain. But 
|they are still found insufficient, while temptations 
obtrude themselves on one side, and the hope of 
impunity on the other. These, continually recur- 
ring, render all laws but an imperfect remedy for 
evil. Religion, therefore, has been resorted to, 
as infinitely more potent and successful. This can 
lay the foundation of a virtuous disposition, which 
will repress wrongs more eflfectually than laws ; 
for these take cognizance of only overt acts, the 
former of private vices. These regulate the 
citizen, the other the man; though no law be 
violated, he may still be a bad, cruel, vicious or 
debauched character, with all those faults which 
make a man odious to himself, and detestable to 
others. While religion, by its precepts and ex- 
hortations, purifies the soul, and makes a good 
husband, a kind father, an indulgent master, and 
a humane citizen. The infinite goodness and 
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mercy of God, his omnipresence and eternal justice, 
make it impossible for the wicked to entertain the 
hope of escaping, or of the righteous to go unre- 
warded • The former are, therefore, haunted by 
those terrors, which allow them neither quiet nor 
repose. The latter are supported by that inward 
consolation which neither the wickedness of man, 
nor even the terrors of death can weaken or de- 
stroy. Is he in trouble or aflBiction, he consoles 
himself with the hope, that this trial of his virtue 
will render him acceptable to that Divine Being*, 
who will, in due season, recompense his piety. Ts 
he in ease and comfort, he adores his mercy ana 
is happy. 

The wretch doomed to linger out a life of 
slavery, and the poor, who compose the bulk of 
states, find consolation in the belief of an immortal 
soul, and in a future state of rewards and punish- 
ments. These principles, so consoling to the 
oppressed, and so gratifying to the pride and 
Vanity of man, were eagerly embraced by th6 
people, and freely promulgated by the legislature! 
Religion, therefore, soon became a state engine, 
policy and fraud combined in conferring exclusive 
immunities on the clergy, who found their interest 
in preaching the doctrine of passive obedience and 
lion-resistance. A set of principles were esta- 
blished as orthodox ; which it was heresy to doubt, 
and punishable to disbelieve by a total exclusion 
from alloffices of trust, honor or emolument; it 
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therefore became the established religion, which 
every man was expected to believe, and compelled 
to support. 

But as it is impossible for a man to think what 
he pleases, or to believe every thing he is told, so 
neither can religion obtain our assent, either be- 
cause it is promulgated by numbers, or established 
by force. And as nothing can be a greater viola- 
tion of justice than to compel a man to believe or 
maintain opinions and creeds, which he regards 
as either absurd or untrue ; so the maintenance of 
an established church, by those who consider it as 
a pious fraud, appears equally unj ust. That states 
should stand in need of unjust or fraudulent esta- 
blishments for their support, is very difficult to com- 
prehend. An establishment which is worth sup- 
porting, would, it is natural to suppose, support 
itself; and any recourse to fraud or injustice, can 
only prove that it does not deserve support. In 
religion, the contrary has, however, happened; 
and established religions have been long and very 
generally considered as necessary in states. 
One of the greatest writers of the age, and 
a latitudinarian in religion too, is of this opinion. 

*' Most of the arts and professions in a state are 
of such a nature, that while they promote the 
interests of the society, they are also useful or 
agreeable to some individuals, and in that case, 
the constant rule of the magistrate, except, per- 
haps, on the first introduction of any art is, to 
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leave the profession to itself, and trust its eneour 
ragement to those who reap the benefit of it. The 
artizansy finding their profits to rise by the favour 
of their customers, increase as much as possible, 
their skill and industry ; and if matters are not 
disturbed by any injudicious tampering, the com**, 
modity is always sure to be at all times nearly 
proportioned to the demand. But there are also 
some callings which, though useful and even ne^ 
cessary in a state, bring no particular advantage 
or pleasure to any individual ; and the supreme 
power is obliged to alter its conduct with regard 
to the retainers of those professions. It must 
give them public encouragement in order to th^ir 
subsistance, and it must provide against that 
negligence to which they will naturally be subject;^ 
either by annexing particular honours to the proq 
fession, by establishing a long subordination of 
ranks and a strict dependance, or by some other 
expedient. The persons employed in the finances, 
armies, fleets, and magistracy, are instances of 
this order of men. 

'' It may naturally be thought at first sight, that 
the ecclesiastics belong to the first class, and that 
their encouragement, as well as that of lawyers 
and physicians, may safely be entrusted to the 
liberty of individuals who are attached to their 
doctrines, and who find benefit or consolation from 
their spiritual assistance. Their industry or yiffh 
lance will, no doubt, be whetted by such an addi^ 
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tional motiyjs ; and their skill in the profession, as 
their address in governing the minds of the people, 
must receive daily increase from their increasing 
practice, study and attention. But if we consider 
the matter more closely, then this increasing dilt* 
gence of the clergy, is what every wise legislator 
will endeavour to prevent ; because, in every reli- 
gion, except the true it is highly pernicious, and 
it has even a natural tendency to pervert the true, 
by infusing into it a strong mixture of superstition, 
folly, and delusion. Each ghostly practitioner, in 
order to render himself more precious and sacred 
in the eyes of his retainers, will inspire them with 
the most violent abhorrence of all other sects, and 
continually endeavour, by some novelty, to ex** 
cite the languid devotion of his audience, — no 
regard will be paid to truth, morals, or decency, 
in the doctrines inculcated. Every tenet will be 
adopted that best suits the disorderly affections 
of the human frame, customers will be drawn to 
each conventicle by new industry and address in 
pjractising on the passions and credulity of the 
populace. And, in the end, the wise magistrate 
will find that he has dearly paid for his frugality 
in saving a fixed establishment for the priests ; 
and that, in reality, the most decent and advan- 
tageous composition which he can make with the 
spiritual guides, is to bribe their indolence by 
assigning stated salaries to their profession, and ren« 
dering it superfluous for them to be farther active. 
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than merely to prevent their flock from straying 
in quest of new pastures. And in this manner 
ecclesiastical establishments, though commonly 
they arose at first from religious views, prove in 
the end advantageous to the political interests of 
society."* 

Thus far this celebrated writer, in opposition to 
whom we have the following opinion of the great 
Dn Adam Smith, who nobly dared to think and 
to write against commercial errors and religious 
prejudices. 

** But whatever may have been the good or bad 
effects of the independent provisions of the clergy,' 
it has, perhaps, been very seldom bestowed upon 
them from any view to those effects. Times of 
violent religious controversy have generally been 
times of equally violent political faction. Upon 
* such occasions, each political party has either 
found it, or imagined it, for its interest, to league 
itself with some one or other of the contending 
religious sects. But this could be done only by 
adopting, or at least by favouring the tenets ot 
that particular sect. The sect which had the 
good fortune to be leagued with the conquering 
party, necessarily shared in the victory of its ally, 
by whose favour and protection it was soon enabled, 
in some degree, to silence and subdue all its 
adversaries. These adversaries had generally 
leagued themselves with the enemies of the con^ 

* Hume's England, ch. xxix. 
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quering party, and were, therefore, the enemies of 
that party. The clergy of this particular sect 
having thus become complete masters of the field, 
and their influence and authority with the great 
body of the people being in its highest vigour, 
they were powerful enough to overawe the chiefs 
and leaders of their own party, and to oblige the 
civil magistrate to respect their opinions and in- 
clinations. Their first demand was generally, 
that he should silence and subdue all their adver- 
saries ; and their second, that he should bestow 
an independent provision on themselves. As they 
had generally contributed a good deal to the vic- 
tory, it seemed not unreasonable, that they should 
have some share in the spoil. They were weary 
besides of humouring the people, and of depend- 
ing upon their caprice for subsistence. In making 
this demand, therefore, they consulted their own 
ease and comfort, without troubling themselves 
about the effect which it might have in future 
times upon the influence and authority of their 
order. The civil magistrate, who could comply 
with their demand only by giving them something 
which he would have chosen much rather to take 
or to keep to himself, was seldom very forward to 
grant it. Necessity, however, always forced him 
to submit at last, though frequently, not till after 
many delays, evasions, and affected excuses. 
But if politics had never called in the aid of reli- 
gion, had the conquering party never adopted the 
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tenets of one sect more than those ot another, 
when it had gained the victory, it would, probably, 
have dealt equally and impartially with all the 
different sects, and have allowed every man to 
choose his own priest and his own religion, as 
he thought proper. There would, in this case, 
no doubt, have been a great multitude of religious 
sects; almost every different congregation might 
probably, have had a little sect by itself, or have 
entertained some peculiar tenets of its own. Each 
teacher would, no doubt, have felt himself under 
the necessity of making the utmost exertion, and 
of using every art, both to preserve and to increase 
the number of his disciples. But as every other 
teacher would have felt himself under the same 
necessity, the success of no one teacher, or sect 
of teachers, could have been very great. The in* 
terested and active zeal of religious teachers, can 
be dangerous and troublesome, only where there 
is either but one sect tolerated in the society, or 
where the whole of a large society is divided into 
two or three great sects, the teachers of each 
acting by concert, and under a regular discipline 
and subordination. But that zeal must be alto- 
ther innocent, where the society is divided into 
two or three hundred, or, perhaps, into as many 
thousand sects, of which no one would be con- 
siderable enough to disturb the public tranquillity. 
The teachers of each sect, seeing themselves sur- 
rounded on all sides with more adversaries than 
friends, would be obliged to learn that candour 
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and moderation which are so seldom to be found 
among the teachers of those great sects, whose 
tenets, being supported by the civil magistrate, 
are held in veneration by almost all the inhabitants 
of extensive kingdoms and empires; and who, 
therefore, see nothing round them but followers, 
disciples, and humble admirers. The teachers of 
each little sect, finding themselves almost alone, 
would be obliged to respect those of almost every 
other sect ; and the concessions, which they would 
mutually find it both convenient and agreeable to 
make one to another, might, in time, probably 
reduce the doctrine of the greater part of them to 
that pure and rational religion, free from every 
mixture of absurdity, imposture, or fanaticism, 
such as wise men have in all ages of the world 
wished to see established ; but such as positive 
law, perhaps, never yet established, and probably, 
never will establish in any country, because, with 
regard to religion, positive law always has been, 
and probably always will be, more or less in- 
fluenced by popular superstition and enthusiasm. 
This plan of ecclesiastical government, or more pro- 
perly, of no ecclesiastical government, was what the 
sect called Independents (a sect, no doubt, of very 
wild enthusiasts) proposed to establish in England 
towards the end of the civil war. If it had been 
established, though of a very unphilosophical 
origin, it would, probably, by this time have been 
productive of the most philosophical good temper 
and moderation with regard to every sort of reli- 



RELIC loy. 77 

gious principle. It has been established in Peqnr 
3ylvania, where, though the Quakers happen to be 
the most numerous, the law» in reality, favours no 
one sect more than another ; and it is there said 
to have been productive of this philosophical good 
temper and moderation. But though this equality 
of treatment should not be productive of this good 
temper and moderation in all, or even in the 
greater part of the religious sects, of a particular 
country; yet, provided these sects were suf-^ 
ficiently numerous, and each of them consequently 
too small to disturb the public tranquillity, tl^^ 
excessive zeal of each for its particular teniet% 
could not well be productive of any very b^rtfydi 
effects, but, on the contrary, of several good one^j* 
and if the government was perfectly decided, both 
to let them all alone, and to oblige them aU t0 iet 
one another alone, there is little daxiger that they] 
would not of their own accord subdivide th^m- 
selves fast enough, so as soon to become sufficiently 
numerous.* 

In corroboration of this doctrine, we may obr 
serve, that sects without power could never prove 
dangerous. To render them so, nothing more 
effectual, perhaps, could have been adopted, than 
to establish them as national. They then become 
united, which will always render them invincible. 
Accordingly, it has invariably been the policy of 
governments to dissipate all associations and con- 

* Wealth of Nations, b. v. c. 1. art. lii. 
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federacies, by detaching its members. By these 
means its force, like the rays of the sun, can pro- 
duce no effect, unless condensed to a focus. 

As ignorance and error are extremely detri- 
mental to individuals, can it be supposed, without 
gross absurdity, that in religion they are not 
equally so to states ? 

As truth is above all price, and essential to the 
prosperity and happiness of all men, must it not 
be equally so to states ? and can any but the true 
religion be thought essential? or can the esta- 
blishment of a religion, though founded in error, 
be thought indispensable, merely because it is 
established ? Is a knowledge of the true prin- 
ciples of agriculture, commerce, and legislation, 
necessary to ensure the strength and the opulence 
of nations, and yet the knowledge of true religion 
of no consequence — but that it is indifferent, 
provided it be established, whether by fraud or 
by violence, by an edict of the prince or by an 
act of the parliament ? Have true religious princi- 
ples no effect upon the conduct and morals of 
men, as individuals, in their transactions with 
each other, or, as members of a state, in those 
with foreign nations ? If an affirmative answer 
be given to of these questions, what is the in- 
ference but that the establishment of the true religion 
only is essential in states? We have been so much 
accostomed to an established religion, that, like 
the prejudices of infancy or education, we are apt 
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to think it necessary. But the greater part of 
mankind, being governed rather by appearances 
than by reason, have concluded that what they 
saw established was true, and that no state could 
long remain tranquil or safe without it. This, 
however, is, I think, completely exploded by the 
above opinion of Dr. Smith ; and that diversity of 
opinion in religion is no more likely to be pro- 
ductive of danger, than in the arts and sciences, 
where it has exploded error, and brought truth 
to light, to the happiness of individuals and to 
the glory of states. 
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CHAPTER I. 

Of Law. 

Law^ saith Plutarch, is the king of mortal and 
immortal beings. By this we are to understand, 
that all nature, men and animals, are controlled 
and governed by certain principles, which are 
called laws. Even God himself, with reverence 
be it spoken, is governed by laws, since it would 
be absurd and impossible for an infinitely wise 
and good Being to do that which is unjust or 
wrong. Destruction in his works would naturally 
follow, from the want of rules, another name for 
laws, which would argue a want or failure in de* 
sign, contrary to all our ideas of divine wisdom. 

If then the Supreme Cause be not without laws, 
we may presume the same of the inferior or sub- 
ordinate. Accordingly the planets, and all ter- 
restrial things, are subject to laws which, when 
not observed, occasion mischief or destruction. 
Thus the centrifugal and the centripetal forces, 
in astronomy, are those laws by which the planets 
are retained in their orbits; and the revolution of 
this our earth, round the sun and its own axis, is 
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a law essential to its preservation and that of its 
vegetable and animal productions. So heat and 
cold occasion the ifffer^td d^Qgrees of wind, by 
which the latter must be influenced for the pro* 
duction of vegetation, aodzoay, therefore, properly 
be called its laws; no less than the moon, with 
the diurnal motion of the earth, which occasion 
tides, — without which the sea would soon become 
both fetid and corrupt. 

As all nature is thus governed by laws, so is« 
also man.* The motion of the heart ocoasioos. 
the circulation of the blood — a law which, when* 
it ceases, must terminate in death. So wbeu- 
sobriety and temperance, the laws of health, are. 
disregarded, the constitution will be no longer iui 
a wholesome statey but sickness, disease and 
death must be the certain consequence. 

The same disasters will result if we neglect th% 
laws of prudence; disorder and confusion will 
creep into our affairs, and poverty and wretched- 
ness will be our miserable fate. 

As it is with nature and mankind, so it is with 
states. If those laws which reason shows to be 
essential to their prosperity are observed, tbe 
society 'flourishes, and is happy; but if the con<- 
trary, then it sickens and decays. So true it is, 
what some writers have asserted, though contrary 

* Whatever be essential to our existence and felicity is law; 
whatever is contrary cannot be law, but imposition or tyranny. 

6 
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to popular opinion, that the vices and virtues of 
a state are the necessary effects of its legislation.^ 

The subject-matter of laws comprehends our 
rights both personal and relative — property, with 
the modes of acquiring it — wrongs, as relative to 
both, with redress, which is either civil or crimi- 
nal, and punishment, wherein is to be considered 
the measure or extent, and the end or prevention. 

The policy of the legislature should be directed 
to the strength or power of the state, which is 
promoted or secured by its government and laws, 
from the excellence of which results its popula- 
tion, wealth, and happiness. Population can be 
effected only by marriage, education, health, 
sobriety and industry; wealth, by agriculture, 
manufactures and commerce ; and happiness, from 
the manners and customs of a people ; philoso- 
phy, science, and the arts. Of each of these I 
shall treat in the following sheets, with an inquiry 
into the leading principles of the laws of England 
which are inimical to sound policy, and conclude 
with a review of the practical department. 

Laws in contravention of any one of these prin- 
ciples, is repugnant to the true spirit of legislation 
and the prosperity of states. To this end, there- 
fore, all the art of the legislator should be directed. 
But this cannot be expected from those who are 

* Helvetiu$*8 Essays od the Mind, Esiay iii. cbap. xxii. and 
PluUrcb, in Lycargus. 
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not themselves virtuous men, and actuated solely 
by the love and grandeur of their country; for we 
can expect to find good civil, only where we see 
good political laws. Hence every nation should 
be extremely vigilant on this head, as the only 
great security for their civil rights; accordingly 
I have begun this work with an investigation of 
the true spirit of political, as a necessary prelimi* 
nary to the civil or municipal laws. 

But in the enactment of laws, it is not sufficient 
for the legislator to be directed by views of policy; 
he must also be determined by the laws of justice. 
These are the foundation of all other laws, and 
must consequently be as necessary among states 
as amongst individuals, therefore, expediency 
and reasons of state, which are too often urged 
by ministers and politicians for the motives of 
their conduct, are only to delude, and can never 
be allowed as a reason for partial or unjust laws. 
To sacrifice one part of the community for the 
benefit of the other, such as the landed, the com- 
mercial, or any other interest, looks very much 
like quackery, and clearly proves an incapacity 
for government. Men enter into society to secure 
and not to lose their rights. But if any one class, 
or more, is to be sacrificed for the benefit of 
another, they had better have kept out of it, and 
remained in a state of nature altogether. 

The great leading principle, and which should 

g2 
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never be forgotten, in legislation, is to unite pub- 
lic and private interest.* Like bees in a hive, 
they should act with one impulse for the public 
good^ and reject all laws enacted; not for the state, 
but for themselves. This principle pervaded the 
laws of the Greeks and Romans, who, in conse- 
quence of it, became enthusiasts in patriotism 
and masters of the world. In this consists the 
true spirit of legislation. By this, as with a touch- 
stone, the goodness of all laws may be clearly 
ascertained. 

When the legislator has compassed these de- 
signs, he should, in the last place, take care to 
promulgate his laws in a plain and perspicuous 
manner. To make a law to explain a law, is a 
miserable expedient, and exposes both the law 
and the legislator to contempt. Their multiplicity 
is not an objection, but the result of extensive 
commerce and enlarged population. Their am- 
biguity or repugnancy, on the contrary, is a serious 
one, and is properly called a snare to the unwary. 
In fine, they should be so penned, as to render 
it impossible to doubt their import or conciliate 
their principles. 

* See Helvetius, before referred to. 
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CHAPTER 11. 



Of Rights. 

Rights are personal, public, and private. The 
former are first in importance to the individual; 
the second to the public. 

Our first and chiefest rights are personal secu- 
rity and liberty. For liberty, though of the 
utmost importance, must be circumscribed to 
obtain security. A single individual, however 
strong, could never conquer the united force of 
many. Society, therefore, instead of diminishing, 
on the contrary, perfects and improves that secu- 
rity, which, in a state of nature, we should seek 
in vain.* Liberty, it is true, may be in society 
somewhat restricted; but, without security, it 
would scarcely exist an hour. But this partial 
sacrifice must be restricted by reason and neces- 
sity. What security requires, liberty must regard 
as necessary ; beyond that necessity, the reason 
ceases. Hence the origin of absolute rights, 
which belong to all men, whether in or out of 
society; and relative or social, which appertain 
to them only as members of a state or common- 
wealth. Private ebriety or intoxication, obscenity 

* Political or civil liberty, which is that of a member of society, 
is DO other than natural liberty, so far restrained by human laws 
(and no farther) as is necessary and expedient for the general 
advantage of the public. — Black. Com. b. i. ch. i. 
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or lying, are of the first description, and fall not 
within the cognizance of municipal law ; but when 
made public, then, by their example, they become 
obnoxious to our social rights, and such injurious 
liberty is incompatible with our just security. 
For if liberty uncontrolled be allowed to one, it 
could not without injustice be denied to all, 
which would evidently prove the ruin of all secu- 
rity. Therefore our personal rights, or security 
and liberty, are perfected by law, which governs all 
things, human and divine ; and the liberty neces- 
sary to our own security, will furnish us with the 
spirit of legislating upon the rights of others. 

Rights are further divided into public and pri- 
vate. Public rights are those of a sovereign, 
nobility, senators, magistrates, clergy, soldiers, 
and sailors. These are justly regarded as honour- 
able distinctions, which give dignity to the laws, 
and excite to virtue. But when they are debased, 
by rendering them a source of patronage, or traf- 
ficking for money, they cease to be respected ; or 
if they become hereditary, though they may cast a 
ray of splendour around the virtues of the posses- 
sor, yet at the same time they magnify the foul- 
ness of every stain with which they are polluted.* 

The observations we have already occasionally 
made on these distinctions, render it unnecessary 
to dwell any longer on them here, except to add, 
that the appointment, by the executive, of magis- 

* Marius, in Sallusfs Jugurthine. 
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trates^ clergy^ soldiers, and sailors, is immaterial 
if subject to the approbation of the legislative, or 
removable at their discretion. 

Private rights are such as appertain to us in 
the character of husband and wife, parent and 
child, guardian and ward, and master and servant. 

Of the two first, namely, husband and wife, 
and parent and child, I shall speak hereafter; 
and vrith respect to the others, they are so imme-" 
diately within the control of the municipal laws, 
as not to require a particular discussion in a dis*- 
course on policy, or national legislation. 



CHAPTER III. 

Of Property. 

It is in the nature of man never to be satisfied — 
one acquisition stimulates another, and his desires 
become boundless. Like Alexander, he laments 
the smallness of his acquisitions, and still sighs 
for more. But reason, which governs all things, 
must soon convince the man who admits her to 
his presence, how impossible it would be to gra- 
tify such inordinate desires, since the monopoly 
must be confined to one, or conceded to every 
person, which would render abortive all such 
absurd and unjust attempts. The right of pro- 
perty, therefore, is as necessary to be circum- 
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scribed by law, as our personal rights, in order 
to our security and liberty. 

In the early ages, when societies and states 
were as yet but in their infancy, the right of pos- 
session resulted from the act of possession. Thus 
the ground was, as Justice Blackstone * truly says, 
in common, and no part of it was the permanent 
property of any man in particular: yet whoever 
was in the occupation of any determinate spot of 
it, for rest or shade, acquired for the time a sort 
of ownership, from which it would have been 
unjust, and contrary to the law of nature, to have 
driven him by force; but the instant that he 
quitted the occupation of it, another might seize 
it without injustice. 

But as society increased, this temporary pos- 
session was found extremely inconvenient, and a 
permanent right was very early acquiesced in, by 
almost universal and tacit consent. The personal 
title of the first proprietor must be determined by 
his death ; but the possession, without any ap- 
pearance of change, is peaceably continued in his 
children, the associates of his toil, and the part- 
ners of his wealth. This natural inheritance has 
been protected by the legislators of every age and 
climate, and the father is encouraged to persevere 
in slow and distant improvements, by the tender 
hope that a long posterity will enjoy the fruits of 
his labour. t 

• Com. b. ii. c. 1. f Gibbon's Rome, c. 44. 
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The nature of this protection, and the views by 
which the legislator should be guided, with refe- 
rence to the respective members of society, and 
the prosperity of the state, is what we are now to 

consider. 

All property is moveable or immoveable, or, 

according to the laws of England, real or personal. 

It is immoveable either by its nature or by its 
destination, or by the objects to which it is ap* 
plied. 

The soil of the earth and buildings, wind or 
watermills fixed on pillars and forming part of a 
building, crops hanging by the roots, grain or 
underwood not cut, and implements of husbandry, 
are all considered by lawyers as immoveable. 

Property moveable in its nature, are such bodies 
as are capable of moving themselves, or are incar 
pable, without the application of extrinsic force;* 
of which we shall speak more particularly in the 
following chapter. 

Highways, rivers which ebb and flow, ports 
and harbours, belong to the nation or sovereign; 
while the usufruct may appertain to individuals. 

The modes by which real or immoveable pro- 
perty are acquired, are by occupancy, descent, 
purchase, alienation, and disposition or will. And 
first, of the modes of acquiring real or immoveable 
property. 

* The Code Napoleon, b. ii. title 1, c. 1 and 2, 
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Sect. I. 
Of Occupancy, 

Occupancy is the taking possession of those 
things which before belonged to nobody.* This, 
as we have already observed, is the most general 
title to property in the infancy of states, but sel- 
dom occurs in the more advanced and increasing 
stages of society. It will not, therefore, merit 
any further inquiry than to observe that, in the 
advanced state of society, all unclaimed property 
and without an owner, and that of persons who 
die, or of which the succession is abandoned, 
should belong to the nation,! or, as in Great 
Britain, to the sovereign. 



CHAPTER IV. 

Of Descent. 

Descent, or hereditary succession, is the title 
whereby a man, on the death of his ancestor, 
acquires his estate by right of representation, as 
his heir at law .J ' ' And this, *' saith my Lord Coke, 
** is the noblest and worthiest means whereby lands 

* Black. Com. b. ii. c. 16. 

t Code Napoleon, b. ii. tit. 1, c. 3, s. 5S9. 

X Black. Com. b. ii. c. 14 ; Co. Litt. 237, A. 
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are derived from one to another; because it is 
wrought and vested by the act of law, and right 
of blood, unto the worthiest and next of the blood 
and kindred of the ancestor/' which in my opinion 
is such a reason as requires another in support of 
it. For though the eldest be the next of the blood' 
and kindred of the ancestor, it does by no means 
follow that he is the worthiest. And in truth we 
too often find the contrary to be the fact. But 
the reason is purely feudal, and like the Norman 
manners, from which it evidently sprung, is ex- 
tremely barbarous, by frequently making a gen- 
tleman of the eldest son and beggars of all the 
younger children. Whatever reasons there for- 
merly might be, (and there could be none but to 
ensure the Conquest,*) there are none now; and 
therefore, since the reason has long ago ceased, 
the law, one would naturally have thought, should 
have ceased also. But, independently of this 
reason, the doctrine will be found, on very slight 
examination, repugnant to sound policy and legis- 
lation. 

Riches, though extremely serviceable to a 
nation, in its wars, since the introduction of 
standing armies, yet cannot be so with respect 
to individuals. Overgrown wealth in them, unless 

* The Kentish men submitted to William, in return for which 
he confirmed their laws and customs ; whereby all their lands 
are to this day exempt from the Norman or feudal laws of 
descent, and all the sons inherit equally. 
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acquired by industry or merit, is pernicious, not 
only to the internal policy of the state, but also 
to its foreign relations. A rich man is idle, de- 
bauched, and dissipated. His extensive domains 
are converted into parks and chases, which in the 
hands of humble individuals would have become 
fruitful in producing food for man, and pasture 
for cattle. Hunting, drinking, and gaming, are 
the pursuits of the one — industry, frugality, and 
temperance, those of the other. These furnish 
the means of living to prudent and industrious 
individuals, whose prosperity augments the wealth 
of the state — those maintain a parcel of drones, 
who, by eating the bread of the industrious, 
injure their neighbour and impoverish their 
country. 

** That portion of his revenue," saith Dr. Smith,* 
*' which a rich man annually spends, is, in most 
cases, consumed by idle guests and menial ser- 
vants, who leave nothing behind them in* return 
for their consumption. That portion which he 
annually saves, as, for the sake of the profit, it is 
immediately employed as a capital, is consumed 
in the same manner, and nearly in the same time 
too, but by a different set of people — by labour- 
ers, manufacturers, and artificers, who reproduce, 
with a profit, the value of their annual consump- 
tion. 

'' The inhabitants of a large village, it has 

* Wealth of Nations, b. ii. c. 3. 
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sometimes been observed, after having made con- 
siderable progress in manufactures, have become 
idle and poor, in consequence of a great lord 
having taken up his residence in their neighbour- 
hood." 

If these observations be just, the impolicy of 
heaping up riches on individuals, merely in con- 
sequence of their birth, must be obvious; and 
consequently the law of primogeniture, which 
gives a large estate to one child, in exclusion of 
all the rest, must be equally so. His idleness, 
the consequence of his affluence, lessens the pro- 
ductive labour of the country, while his extrava- 
gance and venality excite prodigality, and ruin 
industry. 

The principle is detrimental also to its foreign 
relations. The affluence of the rich excites the 
indignation of the poor. That ease and comfort, 
which is the great object of all our pursuits, are 
no longer the reward of the industrious, the fruit 
of whose labour is consumed by the opulent, but 
are exclusively enjoyed by a few, who consume 
at a meal what would suppress the hunger of 
many; and the diminution of whose comforts is 
the augmentation of his enjoyments. Pride and 
arrogance on the one hand, distress and envy on 
the other, prompt to indignation and revenge. 
Power and oppression, of necessity, go on increas- 
ing, till all love for the state is extinguished ; and 
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the result of an invasion or a conquest no other- 
wise considered than as a change of masters.* 

To prevent this consequence, the law of de- 
scents, or primogeniture and entails, should be 
abolished, and substituted in their place the wise 
policy of the ancient commonwealths; whose 
founders took care to make an equal distribution 
of lands, and that portions should be allotted to 
individuals, upon condition of serving the state in 
war.f 

** This circumstance," saith Professor Duncan 
in his admirable discourse concerning the Roman 
art of war, prefixed to his translation of Caesar s 
Commentaries, '' this circumstance alone raised 

* Plutarch, in the Life of Agis^ tells us, that on the abolition 
of the Agrarian law, men of fortune extended their landed estates 
without bounds, not scrupling to exclude the right heirs; and 
property quickly coming into a few hands, the rest of the people 
were poor and miserable. There remained not above 700 of 
the old Spartan families, of which, perhaps, 100 had estates in 
land. The rest of the city was filled with insignificant rabble, 
without property or honour; who had neither hearts nor spirit 
to defend their country against wars abroad, and who were 
always watching an opportunity for changes and rerolutioru at 
home. 

t Rome was originally an Agrarian state. The public terri- 
tory was divided, in a certain portion, among the different citi- 
zens, and a law was subsequently made, restricting the quantity 
of land which any citizen could possess to 500 jugera, or about 
S50 English acres. But Plutarch, who had better means of 
information, tells ns, in hia Life of T. Gracchus, that it was 500 
acres. 
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a nation to power, gave strength to its armies, 
and made it a well-regulated society. By this it 
became equally the interest of every member of 
the commonwealth, and that a very great interest 
too, to exert himself in defence of his country. 
Romulus, after assigning one part of the Roman 
territory to the expenses of religious worship and 
another to the uses of the state, divided the re- 
mainder into thirty portions, to answer to the 
thirty curiae. Under the Commonwealth, in pro- 
portion as the public domain increased, it was 
the constant practice of the Senate, for several 
ages, to allot part of the conquered lands to the 
use of the poor citizens, and share it equally 
among them. This was what at first enabled 
Rome to soar above its humble condition; and 
the people were strongly sensible of it even in 
their corrupted state. We find them constantly 
struggling for an Agrarian law, and finding means 
to check the artifices of those who endeavoured 
to elude it. The avowed patrons of liberty con- 
sidered this law as the main bulwark of the state, 
and were ever sounding in the ears of the Senate 
the mischiefe to which they exposed themselves 
by the violation of it. * Tell me,' would Tiberius 
Gracchus say to the nobles, ' which is the most 
valuable character, that of a citizen or of a per- 
petual slave ? Who is most useful, a soldier or a 
man entirely unfit for war? Will you, merely 
for the sake of enjoying a few more acres of land 



96 ESSAY ON CIVIL POLICF. 

than your fellow -citizens, quite lay aside the 
hopes of conquering the rest of the world ? or be 
exposed to see yourselves dispossessed, by the 
enemy, of those very lands which you refuse us?' 
'' And in fact we find that, in proportion as the 
Romans deviated from this great and original 
principle of government, affairs began to wear the 
very same face under which they appear in our 
days. The avarice of some and the lavish pro- 
fuseness of others, occasioned the lands to become 
the property of z,Jew. Immediately arts were 
introduced, to supply the reciprocal wants of the 
rich and the poor ; by which means but very few 
soldiers or citizens were to be seen : for the reve- 
nues of the lands, that had before been employed 
to support the latter, were now wholly bestowed 
on slaves and artificers, who administered to the 
luxury of the new proprietors. But it was im- 
possible that people of this cast should be good 
soldiers, they being cowardly and abject, already 
corrupted by the luxury of cities, and often by 
the very art they professed. Besides, as they 
might reap the fruits of their industry in every 
clime, and could not properly call any country 
their own, they had not sufficient tie to bind 
them to its defence. Nor was this revolution 
peculiar to the republic of Rome. Sparta before 
her had experienced the like vicissitude. Lycur- 
gus left no less than 30,000 citizens behind him, 
who in the time of Agis and Cleomenes were re- 
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duced to 700^ scarcely an eighth part of wbonn 
was possessed of lands. The rest were no more 
than a cowardly popiiilace. These two kings un- 
dertook to reviTe the ancient iaws on this occasion, 
and from that time Lacedemonia recovered its 
farmer power, and again became formidable to all 
the states of Greece. Had Tiberius and Gaius 
Gracchus equally succeeded in their design of 
reforming the Roman commonwealth, the loss of 
liberty, and all the miseries consequent upon it, 
might have been prevented. But their untimely 
fate discouraging others from engaging in the 
same cause, Rome soon after, instead of being 
defended by, became a prey to her own legions. 
Nor ought we to wonder if men who had no pro- 
perty in the state, and might kepe more from its 
overthrow than preservation, were easily induced 
to conspire its ruin." 

One would suppose, that instead of the an* 
cients, this accomplished writer was describing 
modern Europe, so completely does the picture 
represent the evils resulting from the existing 
laws of descent. This will perhaps be deemed 
an apology for the quotation, which appeared so 
applicable that I could not forbear inserting it at 
length. 

The improvement of Sparta, by the revival of 
the division of lands, is an undeniable argument 
in its favour, and is quite sufficient to show that 
our modern law of descents is hostile to sound 

H 
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policy and national grandeur. Besides this, the 
principle itself is contrary to nature, to reason, 
and to equity: for why is one child to have all 
and the other none? Can anything be more 
shocking to the feelings of a parent, than to see 
one child beggar all the rest? The argument 
mentioned by some ingenious writers, that it 
tends to sharpen the wits of the younger, is 
urged in vain,* since reason assures us that even 
right must not be attained at the expense of 
justice. 

Great wealth implies great poverty. To make 
one rich, many must be made poor.f This of 
course excites the envy and the hatred of the 
public, who are at all times ready to recover 
what they conceive has been obtained from them 
by fraud or violence. The opulent, on the other 
hand, sensible of their danger, increase their 
power ; and, by arbitrary laws, destroy not only 
the means, but the hope, of the great body of the 
people, of improving their circumstances either 
by honest industry or generous emulation. If 
England have not yet come to this condition, it 
is because her industry and commerce, the real 
wealth of all countries, have enabled her to sur- 
mount for a time the slow, but certain ruin of 
such an unequal distribution of its lands. 

* Gibbon's Rome, ch. xliv. in n. 

t A. Smith, a very accurate calculator, says " for one Very 
rich man there must be at least five hundred poor." — Wealth of 
Nations, b. v. ch. i. part ii. 
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Therefore, with an eye to this great funda- 
mental principle of policy, entails and primo- 
geniture should be abolished; and the succession 
should be decreed to the children and descend- 
ants of the deceased, to his ancestors and colla- 
teral relations.* 



CHAPTER V. 

Of Purchase. 

It is not my intention, and still less my wish, to 
enter at any length into the minute and subtile 
distinction between descent and purchase. While 

* Consult the Code Napoleon, b. iii. tit. i. c. 3. Mr. Mai- 
thus, in his Political Economy, predicts the ruin of France from 
this law ; yet he nevertheless declares, that without the facility 
of obtaining land in small portions, by those who have accumu- 
lated small capitals, and of settling new proprietors upon the soil 
as new families branch off from the parent stock, no adequate 
effect can be given to the principles of population : and, after 
intimating great doubts respecting the abolition of aristocracy, 
he concludes with saying, that " the division of landed property is 
one of the great means of the distribution of wealth, which tends 
to keep up and encourage its exchangeable value, and to enlarge 
further production ; and will continue to produce a more favour- 
able effect on wealth till it meets its antagonist principle, and 
begins to. interfere with the power of production." — Ch. vii. s. 7. 
This concession, from a reluctant advocate, must be acknow- 
ledged important and decisive. 

h2 
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feudal principles had any influence, and they have 
still considerable influence over real or landed 
property, they proved to lawyers a fruitful source 
of litigation and emolument. From the reign of 
Elizabeth, now upwards of two centuries, the dis- 
tinction has been raised, and the reader, no doubt, 
will be astonished to learn, that even to this day 
the point is considered as still open. 

Purchase is contradistinguished from descent, 
and every other mode of acquiring an estate, 
except by a man's own act or agreement. As if I 
give lands to another, he is in law a purchaser, and 
his consent is the agreement thereto ; so if the 
residue or remainder of an estate be limited (that 
is given) to the heirs of Sempronius, he himself 
takes nothing ; but if he die during the continu- 
ance of the estate,* which was first given for a 
certain period to another, and is in the law tech* 
nically called the particular estate, the heirs of 
Sempronius take the same by purchase.f So a 
man who has his father's estate given to him and 
his sons, under his mother's marriage settlement 
for instance, takes the same by purchase, because 
none but his own sons can inherit ; whereas had 

* For if S. survive tbe person to whom the first or paiticdar 
estate be given, his heirs cannot take ; for during his life, he can 
have no heirs, but the estate escheats to the lord of the fee ; and 
the estate which was given, being gone to the lord, there can be 
no residue or remainder thereof existing. 

t Bla. Com. b. ii. c. 15. 
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the estate come to him by descent, not only his 
daughters, but his brothers and nephews might 
also have taken. But if a man give his estate to 
his heir-at-law, so that he takes neither a greater 
nor less estate thereby than he would without it, 
he takes the estate by descent, and not by purp 
chase. So if an estate be given to me for life^ 
remainder to my right heirs, they shall take by 
descent. 

This distinction, apparently so insignificant, is 
however, in the law, of great importance. For if 
I take the estate by purchase, it comes to me free 
and unincumbered ; but otherwise it is, where I 
take it by descent. For if my ancestor or £ither, 
from whom I claim by descent, has bound him** 
self and his heirs by bond or covenant, the estate 
is liable in my hands in case of any breach, and 
is called assets. So it is also liable to all the bur- 
dens x)f feudal tenures introduced by the Normans, 
and the lord in this latter case would be entitled 
to ward, marriage, and relief, which was the prin« 
cipal inducement with our ancient lawyers, who 
were then, as they are now, the creatures of the 
court, for catching at every circumstance ii| favor 
of what we now call the landed interest, by con- 
structing every limitation in favor of descent, 
rather than of purchase. This principle has been 
carried to such extravagant length, as to surprise 
our understandings and revolt against our feelings. 
Thus, where a testator devised lands to N. for his 



102 ESSAY ON CIVIL POLICY. 

life, and after his death to the heirs male of his 
body, the judges were all unanimously of opinion 
that N. took an estate tail;* that is, took by 
descent, notwithstanding the words in the will, 
** for his life," which were a clear declaration of 
his meaning, that he should not take a greater 
estate ; and they declared the rule was so firmly 
settled, that it was not to be disputed. This rule, 
the reader should understand, is this, that no man 
can give an estate contrary to the rule of law 
(though many years become obsolete), which is, 
that where an estate is given to me for life, and 
afterwards to my heirs, they shall take not by 
purchase (as was meant) but by descent, which 
was not meant, which gives me an estate of inheri- 
tance, instead of an estate for life ; so in Coulson 
V. Coulsonf where there was a devise to C. for life, 
remainder to trustees and their heirs to support 
contingent remainders during his life, remainder 
to the heirs of the body of C, it was adjudged an 
estate in tail, and not for life; which, as Mr. 
Fearne sensibly remarks, in his profound Essay on 
Contingent Remainders, ** was the express inten- 
tion of the testator, by the interposition of trustees, 
for there was otherwise no room for the estate to 
trustees during the life of C, and unless he meant 

• 2 L. Raym. 1437 ; and 2 Strange, 729. 

f 2 Strange, 1 1 25, and consult the learned editor's judicious 
note to that case, in the late improved edition of those excellent 
reports. 
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that the heirs of C. should take by purchase, and 
not by descent^ there were no contingent rer 
mainders to be supported."* 

This rule, so constantly referred to and relied 
on in these cases, the reader will remember, was 
first promulgated to support the feudal tenures 
brought over by the Normans, to ensure their 
conquest; and to depart fiom it, might have 
shaken their titles in the outset, and led, perhaps, 
to a revolution. But how absurd to adhere to a 
rule in the construction of devises, which, in nine 
cases out of ten,, defeats an innocent intention^ 
and how great must be our surprise to find this 
rule prevail, when the reason upon which it was 
founded has been abolished upwards of 200 years 
by act of parliament. No wonder that some enr 
lightened minds should revolt at such absurdities, 
and endeavour to cut down a rule so manifestly 
repugnant to the militating circumstance of con- 
trary intention. Accordingly Lord Cowper, the 
father of equity, as he is honorably called, in Brown 
and Barkham, cited and commented upon with 
great learning and ability in Mr. Hargreaves note^ 
to Co. Lit. 243, n. 3, endeavoured to . shake this 
absurd doctrine ; and afterwards Lord Mansfield^ 
or silver tongued Murray in Perrin v. Blake, very 
sensibly declared, that wherever an old maxim, 
the policy of which had ceased, could justly be 

* Id further corroboration of the rule, the professional reader 
18 referred to the more recent authorities of Doc v. Colyear^ 1 1 
East, 548. 
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departed from, it ought to be done; and that the 
remanents of ancient strictness were things to be 
discountenanced. 

No wonder such liberal principles should pro- 
voke the fears of some, who from habits of study, 
and sometimes from prejudice, are too apt to 
regard established principles with some degree of 
reverence; accordingly we find the illustrious 
names of Fearne, Blackstone, and Hargreave, 
entering the list of combatants in support of the 
rule, with a degree of learning and ability not to 
be surpassed. Their profound and animated ob« 
servations have brought a dry and well nigh ex* 
ploded doctrine into such esteem and reputation, 
that a rule, which was laid down so long ago, 
still divides the Courts of Westminster, and affords 
a fruitful source of litigation to the gentlemen of 
the long robe. Estates in consequence have been 
spent ten times over, and parties delayed of their 
property to their own ruin, in discussing a rule 
whose principles no longer exist. Surely it be- 
hoves the country in general, and the landed 
interest in particular, to have this vexatious ques- 
tion settled, by reducing it to some certain rule, 
instead of resting upon either the laboured re- 
searches of hypothesis, or the opinion, ingenuity, 
or caprice of the judges. Let us therefore hope, 
that, by some legislative enactment, these disputes 
may be terminated, and the intention of the tes- 
tator control the legal import of a rule founded 
on reasons which have no longer an existence. 
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CHAPTER VI. 

Of Alienation. 

Amono the numerous evils resulting from the 
Norman Conquest, we may reckon the restraints 
imposed on the free alienation of landed property. 
In a commercial country — and such every country 
ought to be — few can be more injurious; for few 
or none would feel disposed to cultivate an estate 
which at their death might descend to a stranger, 
or remote relation. But when to the possession 
there is also annexed the power of disposition, 
industry is exerted in the augmentation of its pro* 
duce, which multiplies the means of commerce, 
the foundation of all national prosperity and opu- 
lence. The free transfer or alienation of property 
enables a man, moreover, to provide occasionally 
for hiis children in marriage, or to raise money, 
by mortgage or annuity, for its cultivation or 
improvement. Leases too for a long term of 
years can then be secured to such as wish to ex- 
pend money in manufacturing or commercial pur- 
poses. Thus the earth is made to double her 
natural fertility, and its inhabitants acquire riches, 
without injustice or rapacity ; wastes or commons 
are enclosed, marshes are drained, forests cut 
down, and the most barren spots converted into 
rich pastures and smiling corn fields. 

The first law which unfettered the alienation of 
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land was passed in the reign of Henry the First, 
who, having obtained the Crown by force and 
stratagem during his brother Robert's absence in 
the crusades, found it policy to strengthen his 
title by some popular laws, which laid the model 
for the great charter exacted by the barons, in the 
following century, from the pusillanimous John. 
By this law a man was allowed to sell and dispose 
of lands which he himself had purchased,* till by 
degrees the alienation of landed property became 
free and unrestrained. For though entails, which 
are a partial restriction upon the sale of land, 
are still tolerated; yet the law, while it sanc- 
tions their adoption, condemns the theory, in the 
practice of fines and recoveries. By means of 
these fictions the law is eluded, and the restraint 
upon alienation thus in some degree removed. 
But surely a direct would be preferable to this 
circuitous and expensive mode, and entails, 
which we have shown above to be so inimical 
to national policy, abolished altogether. But the 
interest of some, and the prejudice of others, 
induce us to hope, rather than expect, to see 
this desirable change ultimately effected : time 
only can remove those prejudices which reason 
cannot. But the wonderful effects of perseverance 

* Blac. Com. b. ii. c. 19. There was a proviso, that he should 
not totally disinherit his children — the poUcy whereof will be 
examined in the subsequent chapter. 
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should teach us never to despair; and the asto- 
nishing improvements of late in all the arts and 
sciences, assure us that those in legislation are 
rapidly advancing. It is this conviction that em- 
boldens me to propose one, which the subject of 
this chapter imperatively calls for — I mean, an 
univerml registration of conveyances.* The advan- 
tages resulting from the registering of deeds, in 
Middlesex and Yorkshire, are well known. Why 
they should be confined to these two counties 
only, has been matter of surprise and regret to 
many.f In the ancient feudal method of convey- 
ance by livery of seisin, the change and posses- 
sion of property were thus made notorious ; but 
the advantages resulting thence, by the introduc- 
tion of secret conveyances, such as those of 
lease and release, have been entirely defeated. 
With a view to remedy this evil, the registry acts 
alluded to were passed. If necessary or expe- 
dient for the counties of Middlesex and Yorkshire, 
it is reasonable to suppose they would be found 
equally so in other counties; it is therefore hoped, 
that, in the present laudable zeal for reform, an 
act of parliament will immediately be passed, for 

* Fide the Code Napoleon, b. iii. tit. 18, sect. 4, where the 
reader will perceive how extremely anxious the legislator is to 
obviate frauds in the secret transfer of property, by the inrolment 
of mortgages ; and Mr. Humphry's contributory remarks, which 
I did not see till after this chapter was in the press. 

t Vide Blac. Com. b. ii. c. 20; and Co. Lit. 290, A. note 1. 
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the univensal registration of, all deeds and con- 
veyances.* 



CHAPTER VII. 

Of Devises. 

In that miserable state of nature which precedes 
all civil institutions, liberty flourishes in the ut- 
most perfection ; but it is at the same time ex- 
posed to imminent danger. Without protection 
and without security, every man is, as Mr. Hobbes 
observes in his Leviathan, at war with every man, 
constantly exposed to assassinations, which render 
courage unavailing. 

From these perils, society, the conjoint force 
of individuals, protects him ; while personal se- 
curity and property are obtained at the partial 
sacrifice of natural liberty: what he, therefore, 
loses in society, in one respect, he acquires in 
another. Thus the right of occupancy is, in a 
great degree, if not entirely, swallowed up, in the 
power of disposition by will, which prolongs his 
power or dominion beyond the grave. For though, 

* By a recent statute, all cognovits and warrants of attorney 
are directed to be filed or registered ; the benefits resulting from 
whidh are obvious, and evince the propriety of general registers, 
recommended in this chapter. 
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in a state of nature, the right of acquisition be 
unlimited, yet is it still confined to the life of the 
person only. The right of inheritance, and of 
disposing by will, is not a consequence of the 
law of nature,* but of society. The earth was 
given to the sons of men, but at their death it 
once more became common. Sound policy or 
the interest of society, however, was entirely 
thwarted by adhering to such a rule ; for not only 
is it natural and just, that a man s children, or his 
friends, should enjoy the fruits of his labour, but 
it was soon found by experience, that no one 
would bestow any lasting improvements upon an 
estate held by so precarious a tenure as his own 
life, or sow that which might be reaped by 
another. Still, however, it appeared unnatural 
for a man to disinherit his children, and capri* 
ciously disinherit them by will; accordingly, in 
the early ages, the power of disposition, in few 
cases, was permitted, and in some not at all. 
Until the time of Solon, the Athenians enjoyed 
not the privilege ; the houses and other substance 
of the deceased were to remain among his rela^ 
tions. But he '* permitted any one that had not 
chiUren, to leave his possessions to whom he 
pleased; thus preferring,'* saith Plutarch, ''the 
tie of friendship to that of kindred, and choice to 
necessity, he gave every man the full and free 

* Montesquieu S. L. b. xxvi. c. 6. 
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disposal of his own."* Neither were last wills 
and testaments in use among the ancient Germans. 
*' The son," saith the immortal Tacitus, " is always 
heir to his father." t With us, no doubt, the rule 
was anciently the same, since all the European 
laws and customs were, as Montesquieu expresses 
it, first invented in the woods of Germany ; ;|; 
though Blackstone says, *' it seems clear that 
before the conquest lands were devisable by will. 
But upon the introduction of military tenures, 
the restraint of devising lands naturally took 
place, as a branch of the feudal doctrine of non- 
alienation without the consent of the lord." § 

But whatever might have been the motives or 
the occasion, among the ancients, for the prohi- 
bition, both reason and experience clearly show 
the impolicy now of such a law; a permanent 
interest in the soil, it is evident, can alone induce 
men to exert their utmost industry in rendering 
it fertile and productive. This frequently requires 
not only a long time, but is attended too with 
some expense, which few would feel disposed to 
give on an estate held by so uncertain a title as 
their own lives, which might terminate the suc- 
ceeding day. The power of disposition by will, 
and the right of inheritance therefore, are the only 

* In the Life of Solon. 

t Manners of the Germans, sec. 20. 

X Spirit of Laws, b. ii. c. 6. 

§ Blac. Com. b. ii. c. 23. 
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means of obviating this evil. The indefinite per- 
mission of the former introduced, saith Montes- 
quieu, the fatal difference between riches and 
poverty among the Romans; ** some citizens had 
too much, and a multitude of others had nothing." * 
The same evil likewise, the too great accumula- 
tion of riches, would ensue, in the succession by- 
primogeniture; and to disinherit children alto- 
gether, or to leave it entirely in the discretion, of 
the parent, is equally barbarous and unnatural. 
Children have an inherent claim upon their pa- 
rents, who have brought them into the world 
without their consent, to suit their own pleasure 
or convenience. Even our natural children ought 
not to be wantonly disinherited. Marriage is 
only a civil institution, and the law of England, 
which declares a bastard the son of nobody, is 
exposed to the just reproach of visiting the sins 
of the father upon his innocent offspring. 

On the other hand, an unlimitted right of inhe- 
ritance in all the children, is met with the objec- 
tion of its tendency to make them turbulent and 
disobedient. By the laws of nature and of man, 
children should submit, in all reason, to their 
parents. Even in matters of difficulty, the balance 
should incline the scale in favour of the parent, 
whose natural affections make it more than proba- 
ble that we should generally err on the right side. 
To put it in the power of children to declare that 

* Spirit of Laws, b. xxvii. c. 1. 
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they will succeed to their parents, in despite of 
them» must shock our understandings, and revolt 
against humanity. To allow a parent, on the other 
hand, the power of disinheriting his children in every 
case, or his children to succeed in all, is equally 
repugnant to reason and to justice; a certain line, 
therefore, should be drawn; and in this, as in 
many other instances, sound policy will be found 
in. a medium. Confer on a testator the power of 
donation and of devising ; let him give some, and 
will some. Let these not exceed half his property, 
where he has only one child ; the third, if he leave 
two ; and the fourth, if he leave three or more. 
By this paternal justice would be done ; and in 
default of these, policy seems to recommend the 
rule of the Napoleon code, that where he leaves 
ancestors in both the paternal and maternal line, 
his donations shall not exceed a moiety ; and three- 
fourths, if he leave ancestors only in one line. * 

One requisite more I think necessary, inde- 
pendently of the three witnesses wisely prescribed 
by the law of England, in treating of wills in a 
national point of view, is that of registration. It 
is enjoined by statute with reference to lands in 
Middlesex, and if necessary there, must be 
equally so everywhere else. 

• B. iii. tit. 2, c. 3, s. 1. 
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CHAPTER VIII. 

0/ Personal Property, or Chattels. 

Having, in the last chapter, spoken of property 
in general, and the mode of acquiring it, in im- 
moveable or land, it follows that we now speak 
of moveable or personal property, or of goods and 
chattels. 

These are such as are in their nature moveable, 
or by the determination of law.* 

The former are bodies which may be transported 
from place to place, whether they move them- 
selves like animals, or whether, like inanimate 
things, they are incapable of changing their place, 
without the application of extrinsic force. 

The latter are bonds, bills, &c., and actions 
thereto relating, which are in the English law 
known by the term choses-en-action. 

The means or the mode by which they are ac- 
quired or obtained are — possession, succession, 
gift, grant, contract, bankrupt, testament, and 
administration, t 

Having treated so fully of the mode of acquir- 
ing property immoveable, there remains nothing 

* Code Napoleon, b. ii. tide 1, c. 1 and 2. 

t In this distribution, marriage, by which property, both 
moveable and immoveable, is sometimes acquired, is not enu- 
merated ; as a distinct chapter is subsequently reserved for that 
interesting subject. 

I 
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in this to add, conceming property personal, 
being merely correlatives ; which, in a treatise on 
policy, does not apply to these, except bank- 
ruptcy, which will merit a distinct chapter in the 
second part of this work. 



CHAPTER IX. 

Of Wrongs. 

All law is but an imperfect remedy for evil. 
From the earliest period of civil life, down to the 
present improved state of society, statutes have 
been enacted, and punishment inflicted for the 
suppression of injuries. Crimes, notwithstanding, 
still continue ; men, therefore, are either incorri- 
gible, or the laws are defective. The former seems 
improbable, and the latter is confirmed by history 
and experience. The superstitious and absurd 
mode of ancient punishments was found a very 
imperfect remedy; satisfaction for the injury, 
rather than a cure for the mischief, appears to 
have been formerly the only object of the legisla- 
ture. For treason and desertion, the sentence 
among the Germans is, saith Tacitus,* to be 
hanged on a tree, and cowards plunged, under a 
hurdle, into bogs and fens ; but for private injuries, 

* Manners of the Germans, sect. 12. 
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he, who was convicted, paid a mulct of horses or 
of cattle. Part of the fine went to the king,* or 
to the community, and part to the party injured, 
or his family. 

From these barbarians, the criminal code of the 
Anglo-Saxons, and most of the nations that over- 
turned the Roman Empire, appears to have been 
borrowed. It was enacted by King Ina, that no 
man should take revenge for an injury, until he 
had first demanded compensation, and had been 
refused it. The legislator, if he can deserve that 
honourable title, seems to have been solicitous to 
obtain only satisfaction. If this failed, revenge 
was to have its full career. This was found to be 
so imperfect a remedy, even so early as the reign 
of Edmond, that, in the preamble to his laws, he 
mentions the general misery occasioned by pri- 
vate feuds and battles ; and for remedying the evil, 
he prohibits the deadly feud, unless the offender 
make default in payment of the fine. These fines 
or prices are even enumerated ; and the price of 
the king's head, or his weregild, as it was then 
called, was by law, fixed at 30,000 thrimsas, near 
1300 pounds of our present money. This was a 
departure from the German code, in which we 

* ** There was a time, when all crimes were pecuniary. The 
crimes of the subject were the inheritance of the prince. An 
injury done to the society was a favor to the crown ; and the 
guardiuns of the public security were interested in the violation 
of the laws.'* — Marquis Beccaria, c. 17. 

I 2 
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have seen the punishment for treason was death ; 
a faint proof of the superior notions of the punish- 
ment of crimes among these barbarians, over the 
Saxons, in suggesting the propriety of making it 
an example, rather than a satisfaction. All other 
crimes among the Saxons, it seems, might have 
been redeemed on payment of the price; 15,000 
thrimsas for the prince's head ; bishop or alderman 
8000, a sheriff 4000, a clergyman 2000, and n 
ceorles 266.* 

The least reflection in the world must convince 
us of the imperfection of such a code. For, not 
only did the object of punishment, which is to 
suppress the mischief, in deterring others by 
example, fail, but the richest man was enabled, by 
his easy means in discharging the fine, to commit 
the greater number of crimes. All who were 
obnoxious he had thus an easy way of despatching. 
No wonder, therefore, if the peace of society was 
continually interrupted, and the increase of crime 
increased with the population. But the evil was 
rather in the law than in the delinquent. Few 
evils are entirely without remedy, and the improve- 
ment in the criminal code, consequent upon the 
improvement in legislation, has diminished, and is 
still diminishing, injuries or wrongs ; even so early 
as the reign of Alfred, the criminal code was found 
susceptible of great improvement. Such success 
attended his legislation, that every thing, saith the 

* Hume's England, Appendix 1. 
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historian,* bore a new face in England. Rob- 
beries and iniquities of all kinds were repressed 
by the punishment or reformation of the criminal, 
and so exact was the general police, that Alfred, 
it is said, hung up by way of bravado, golden 
bracelets near the highways, and no man dared to 
touch them. What was effected by this great 
prince, who was justly surnamed the English 
Justinian, must convince us that the criminal law, 
no less than other laws, is susceptible of reforma- 
tion and improvement. One of the means he em- 
ployed, that of reformation, evinces that man is 
not incorrigible; but in this respect, as in all 
others, is capable of amelioration and improvement. 
** The hatred most men have for virtue, is no^ 
the effect of the corruption of their nature, but of 
the imperfection of the legislation.! It is the legis- 
lation, if I may venture to say so, that ex6ites us 
to vice, by mingling it with pleasure ; the great 
art of the legislator is that of separating them, and 
making no proportion between the advantage the vil- 
lain can receive from his crime, and the pain to 

* Hume. 

t If robbers are faithful to the agreements made between them- 
selves, as honest men, it is because the common danger by which 
they are united, necessitates them to it. From the same motive, 
people discharge their debts contracted at play, and with assurance 
become bankrupts to their creditors. Now if interest make vil- 
lains do what virtue makes honest men perform, who can doubt 
that, by dexterously managing the principle of interest, & judicious 
legislator might lay all men under a necessity of being virtuous. 
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which he exposes himself. If among the rich 
men, who are often less virtuous than the indigent, 
we see few robbers and assassins, it is because 
the profit obtained by robbery is never, to a rich 
man, proportionable to the hazard of a capital 
punishment. But this is not the case with respect 
to the indigent ; for the disproportion falling in- 
finitely short of being so great with respect to 
him, virtue and vice are, in a manner, placed in 
equilibrium."* 

Thus it appears, that the defects in our criminal 
code are owing less to the depravity of man, than 
to the vices in legislation.! And if this have re- 
ceived great improvement, from the increase of 
knowledge and science, the result must be the 
same with respect to crimes. The almost daily 
application of new remedies, proclaims the con- 
viction' of mankind, from past experience,'that the 
subject, though difficult, is not impracticable. 
The suggestions of many learned persons have 
been adopted with astonishing success. This 
should operate as a stimulus in others, to bestow 
their care and attention on a branch of laws of 
such infinite importance to the happiness of 

* Helvetius, On the Mind, essay 3. c. 16. 

'f It was at once the defect and the glory of Lycurgus's legisla- 
tion, that he conquered even nature herself; natural afTection, theft, 
modesty, and shame, were made subservient to his laws. This 
memorable example should teach our modern legislators never 
to despair. 
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society ; and if perfection cannot be attained, this 
should be no discouragement, since the greater 
the difficulty, the greater will be the glory. With 
this impression, I shall proceed with confidence, 
though at the same time with caution, to investi- 
gate the subject under the following divisions or 
ramifications. 

Wrongs are commonly divided into private or 
civil, public or criminal ; next follows redress, and 
afterwards punishment. Private or civil wrongs 
are first to our person ; and secondly, to our pro- 
perty. And first, of wrongs to our person. These 
are to our lives, to our liberty,* to our health, and 
to our reputation. 

Of the two first, sufficient has been offered, in 
our political inquiries, to render more here unne- 
cessary; and with respect to health, this will be 
considered under the title Population. It iTemains, 
therefore, now to treat only of wrongs to our re- 
putation, which embrace slander or libels. 

* ** That a magistrate/' saith Beccaria, '* the executor of thelaw8, 
should have the power to imprison a citizen, to deprive the man 
he hates of his liberty, upon frivolous pretences, and to leave his 
friend unpunished, notwithstanding the strongest proof of his 
guilt, is an error as common, as it is contrary to the end of society ; 
which is personal security,** c. 29, 
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CHAPTER X. 

Of Slander and Libel. 

Under a mild and good government, every writer 
must be a panegyrist ; under a bad one, a satirist 
or libeller. During the cruel reigns of Tiberius, 
Caligula and Nero, writings, which could only 
immortalize their vices, were severely proscribed; 
while under those of Nerva and Trajan, appeared 
the sublime and bold genius of Tacitus,* " who 
thought with freedom, and what he thought, 
could publish in security." Animated with 
the love of glory, these illustrious princes en- 
couraged those writings from which they derived 
new glory and imperishable fame. 

To the age, and not the malice of the writer, then» 
we should attribute libels. f When the reformation 
was first broached, all Europe teemed with libels 
on the religion then established . But Luther only 
published those abuses and pious frauds, in which 
the age abounded. So in the happy revolution, as 
it is called, those writings, urging the right to 
choose a king and prescribe the limits of his 
power, were libels on the preceding reigns ; and 

* Hist. 1 sec. 1. If be had written in the former reigns would 
he not have been in danger of the law of majesty ^ or what we 
should now call, libel ? 

f " Though some make slight of libels, yet you may see by 
them how the wind sits; more solid things do not show the 
complexion of the times, so well as ballads and libels." — Selden*8 
Table-talk. 
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the just sentiments of Locke mighty in an earlier 
ov posterior age, have been suppressed, or con- 
demned, perhaps, for treason or sedition. 

The right divine of kings to govern wrong, is 
now an exploded doctrine; while at the samp 
timoi we recognize their title, in dei gratia* aijifi 
legitimacy, which to question, might be de/^e()^ 
perhaps, a libeL > 

The truth or justice of the writer's sentimeu^^ 
as will appear hereafter, is not the question ; if he 
presume to meddle with the abuse or errors of t^^ 
interested few, his works are dangerous to social 
order and religion : and, therefore, are condepw^ 
as libels. Though every word or sentim^t.lip 
utters may be as true as gospel, yet it avajij^jt^ 
nothing, established institutions must not be pa^- 
vassed, nor the vested rights of those who l)ave 
power to punish, impeached. This absur^ d(f^- 
trine is found in every modern code ; and is jqp^- 
plied by the definition of a libel in the l^w .qf 
England, which is, a malicious defamation, ex- 
pressed either in printing or writing, or by sigi^i^, 
pictures, &c.,tending either to blacken the memory 
of one who is dead, with an intent to provoke thp 
living, or the reputation of one who is alive, aofl 

* The inscription on the English coin. The recital of his 
majesty's title in the preamble to deeds and specialties, precedes 
the year of our Lord; which shows that the people, like the law 
itself, judge by the immediate cause, and not by such as are 
remote. — Lord Bacon's Maxims. 
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thereby exposing him to public hatred, contempt 
or ridicule. The offence of libel, according to its 
several objects, may be distributed under the fol- 
lowing divisions : — 

1 . Against religion. 

2. Against morality, or the law of nature. 

3. Against the law of nations. 

4. Against the state and constitution. 

5. Against the king and his government. 

6. Against the two Houses of Parliament. 

7. Against courts of justice. 

8. Of scandalum magnatum. 

9. Of libels against magistrates. 

10. Of libels against private persons.* 
This account of libel, so extensive in its opera* 
tion, and, as will appear hereafter, so equivocal 
in its application, makes it highly necessary to 
have a correct notion of it, as distinguished from 
slander or from defamation. According to Black- 
stone, libels, taken in their largest and most ex- 
tensive sense, signify any writings, pictures, or 
the like, of an immoral or illegal tendency.! In 
Bacon's Abridgment, it is termed libellus famosus 
seu infamatoriae, and, from its pernicious tendency , 
has been held a public offence at common law. 

^* Slander^'' which it is proper to distinguish from 
libel, continues this learned writer, " is the publish- 
ing of words in writing or by speaking, by reason 
of which the person to whom they relate becomes 

* Holt's Law ofLibel^ b. ii. c. 1. f Book iv. c. 11. 
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liable to suffer corporal punishment^ or sustain 
some damage." Blackstone qualifies his defini- 
tion, by saying, '' if a man maliciously and falsely 
utter any slander or false tale of another."* There- 
fore, according to him, it must be both false and 
malicious. Mr. Holt, to whom we have before 
referred, and shall hereafter more particularly, 
says, that libel is slander in its most aggravated 
sense. According to the above definition, libel, I 
presume, must be written ; but slander may be 
oral. This distinction, so important in its conse* 
quence, between libel and slander, by making 
writing essential to the former, and not to the 
latter, I infer from the derivation of the word liber, 
a book, though this distinction is no where ex- 
pressly mentioned ; and, therefore, I apprehend 
that reflections, however contumelious, on religion, 
morality, or government, must, to render them 
indictable as libels, all be in writing, painting, or 
ignominious signs.f But they may, it is pre- 
sumed, be indictable as slanderous, though verbal 
— the remedy against this latter offence being 
double — which, as the lesser offence, seems rather 
extraordinary.:]; 

There is, however, another distinction still more 
important between the remedy by action, and by 

* Book iii. c. 8. 

t 5 Rep. 125. 

X Mr. Starkie*s Law of Libel I have not been able to procure ; 
it was at this time in the press for a new edition, and was not 
expected out until after the inquiry was completed. 
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indictment; the former admitting the defendant 
to show that the words spoken are true, but in 
the latter, no such evidence can be received.^ 

This prerogative, so peculiar to indictments 
for libels, is the gr^it protection to all abuses in 
religion and government. For, however true the 
allegations of the writer may be, if proved to be 
the author, he becomes from that moment liable 
to pains and penalties. A doctrine so repugnant 
to reason calls for the serious consideration of 
every friend to truth, to freedom, and to the liberty 
of the press. Errors and abuses are otherwise 
rendered perpetual ; and the most absurd doctrines 
in religion, as well as arbitrary principles in go- 
vernment, may continue for ages, both sacred and 
inviolable. 

, If truth and knowledge are the only object of 
the writer s views, it is acknowledged by every 
court sycophant, and the staunchest champion for 
the principle, that he is guilty of no offence. But 
if the attempt to give the same in evidence, and 
take the opinion of a jury thereupon, be in- 
terdicted upon indictments for libel, how can it 
be said, that the law does not prohibit the pub- 
lication of truth and knowledge ? Who are the 
complaining parties, but the parties, in most cases, 
against whom the complaint is made? These 
have an interest in suppressing publications tend- 
ing to show that their rights are founded in usurpa- 
tion, or that their trusts have been shamefully 

* Bla. Com. b. iv. c. 11. s. IS. 
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abused. No doubt all such writings have a 
direct tendency to excite their wraths and to 
expose them to public hatred, contempt, and 
ridicule. Hence the priests among the Jews 
were induced to prosecute that great reformer, 
Jesus Christ; and at a subsequent period, Galileo, 
was sent to prison for proclaiming the rotundity 
of the earth. But, notwithstanding these pers&t 
cutions, the world became a globe, and the Chris^ 
tian religion became triumphant; and the good 
sense of modern times has lamented and con^ 
demned such egregious wickedness and folly. 

Voltaire, in his excellent age of Lewis the 14th,^ 
informs us, that the writings of Descartes were 
prohibited in France, only for the good things^ 
which they contained. This is the genuine spirit 
of the law of libel. But while we lament these 
ancient errors, we can tolerate our own, no less egre- 
gious. We can punish all such as deny the Chris- 
tian religion to be true, as miscreants who main-; 
tain principles destructive of all moral obligation.f" 
By this statute, a person, in writing, denying any 
one of the persons in the Holy Trinity to be God, 
or maintaining that there are more Gods than one, 
shall suffer three years' imprisonment. The writer, 
while this law existed, would have appealed in 
vain to reason, and urged the absurdities and con- 
tradictions of the Trinity. It was established by 
law, and to impeach it was criminal. But time, 

* Vol. i. c. 5. 

t 9 & 10 Wm. III. c. 32 ; Bla. Com. b. iv. c. 4. 
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the best cure for prejudice, conquered those errors 
which reason could not ; and, at length, effected 
a change in the law, though not in the religion, 
without offering violence to that expression. Now 
if former governments have erred, and all human 
institutions will be for ever liable to err, may not 
many of our present institutions be found erro- 
neous. If in established religions there be found 
error, why may I not in any publication show 
that error, and give in evidence to the jury, the 
truth and purity of my motives? Can it be 
criminal, per se, to lead the blind and instruct the 
ignorant, to purify the worship of God from error 
and absurdity ? — to show that all belief is liable 
to error, and all priests are liable to sin ? No, saith 
the law. They are part and parcel of the law of 
England, and must not be profaned by vulgar eyes. 
The people, whom it is expedient to deceive, are 
incompetent to judge ; and a component branch of 
the legislature, who profit by the establishment, 
resist innovation, as dangerous to church and 
state, or to themselves. 

Thus, the rule or principle, which forbids the 
truth to be given in evidence, upon indictments 
for a libel, appears not only unreasonable, but will 
be found, however beneficial to some, on de- 
liberate consideration, detrimental to the public, 
the just criterion by which to ascertain the good- 
ness or the Excellence of every law. When Charles 
the Fifth of Spain, declared himself friendly to the 
Lutheran doctrines, if a writer had foreseen his 
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duplicity, and published a book advising the 
reformers to be on their guard against his in- 
sidious designs, he would have been guilty of a 
libel on that illustrious prince. And yet, it would 
have been the truth, and, if allowed to have been 
given in evidence, might, and indeed there can be 
no doubt would, have enabled them to have coun- 
teracted his designs, which were, to make war 
upon them when the opportunity served, as 
appears in the sequel of his history by the great 
Dr. Robertson.* But their ignorance of his inten- 
tions, and still more their seeing no reason to 
doubt his sincerity, (for those who had dared to 
doubt it, would have made themselves obnoxious 
to the law of libel,) involved them afterwards in 
great troubles, and proves, too, how beneficial it 
may sometimes be, to expose the errors and the 
duplicity of princes and governments. So, when 
Henry the First usurped the crown, while his bro- 
ther was signalizing his arms against the infidels 
on the banks of the Bosphorus, he sought, says 
Mr. Hume,f by fair professions at least, to gain 
the affections of his subjects. '* Besides taking the 
usual coronation oath, he passed a charter to 
remedy many grievous oppressions under which 
the public laboured. And, to give it greater au- 
thenticity, he lodged a copy in each county, as if 
desirous that it should be exposed to the view of 
all his subjects, and remain a perpetual rule for 

• Books vii. & viii. t History of England, c. 6. 
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the limitation aad direction of his goverameot ; 
yet it is certain, that after the present purpose 
was served, he never once thought, during bis 
reign, of observing one single article of it ; and 
the whole fell so much into neglect and oblivion, 
that in the following reign it was difficult to find 
a copy of it in the kingdom." Yet, if some bold 
and penetrating writer had published to the nation 
the insidious artifices of this successful usurper, 
it might have saved the nation from those^ troubles 
which ensued, by the subsequent invasion of 
Robert. 

So if the just, though republican sentiments of 
Solon, had been held libellous by the laws of 
Sardis, Croesus would in all probability have lost 
his life, and Cyrus the glory of humanity.* 

*' One great mean of preventing abuses in govern* 
ment, and thereby lessening the danger of a sub- 
version of it, is the liberty of speaking and writing. 
Thus the public opinion being known in good 
time, the abuse will not rise so high as to require 
a violent remedy. Governors may be teased by 
libels, but this is better than to be liable to be 
seized and strangled before any danger be appre* 
hended, which is the case in Turkey and the 
East. There actions often precede words."f 

No law, saith Dr. Paley, usage, or authority 
whatsoever, is so binding that it ought to be con* 

* Vide Plutarch, in Solon. 

+ Priestley's Lectures on History, p. 17. 
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timied, when it may be changed with advantage 
to the community.* Agreeably to this principle, 
owr ancestors thought fit, and were justified, in 
clwBging the established religion, and expelling 
the unfortunate Stuarts.f Now what a nation is 
authorised in doing, surely an author is justified 
in writing; not that any individual can rightfully 
take op arms, and overturn the laws and consti- 
tuttoD of his country — sovereignty resides not in 
one, but in all, and the majority must, and every 
where ought, to bind the minority. But every 
member of the community, whether high or low, is 
interested in government and religion, and should 
therefore be allowed in writing and discourse to 
remonstrate and advise. It is a christian duty to 
instruct the ignorant, to point out their errors, 
and to promote the happiness of the world. The 
errons, the abuses, and the vices of legislation, 
are the causes of all the evils in society, and it 
is the right and the duty of every well-informed 
person to point out these grand obstacles to the 
amelioration of mankind. Indifference is crimi- 
nality. 

Then with respect to public characters, such as 
ministers of state, magistrates, and the clergy, 

* Paky*8 Moral Philosophy, b. vi. ch. 3. But when is that? 
when men in power no longer profit by abuses. 

f This was not merely libel, but treason, though since been 
called the glorious revolution. Singular indeed, that what was 
yesterday a crime, to-day should be a virtue ! 

K 
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these surely can claim no greater privilege than 
the laws and constitution of their country. If 
these be fair and legitimate objects of discussion, 
on what pretence can the former claim exemption ? 
Are they not men, and prone to error and cor<- 
ruption ? If I can prove a minister another Empr 
son, or another Dudley, is it not reasonable that 
I should be permitted so to do ? Can it be right 
that I should condemn a Granmer or a Jefferies, 
because nobody participates now in the fruits of 
their iniquity; yet wrong to animadvert upon 
similar characters at the present day, because it 
may wound their feelings, and excite revenge ? 
Is their peace or comfort to be preferred t9 
the public good? And are the laws so impo? 
tent as to apprehend bloodshed and disturb- 
ance from a few solitary individuals, whose oft 
ficial conduct is shown to be corrupt, erroneous^ 
or impolitic ? What if an unfortunate writer had 
been indicted for a libel on Cardinal Wolsey, 
because he had pointed out his impolitic and per- 
sonal motives, in advising an alliance with Charles, 
whose resources against Francis being thereby 
strengthened, enabled him afterwards to wage 
war more successfully against the Protestants? 
Can any instance be more apposite to show, that 
in arraigning the conduct of public men, the 
greatest benefit may redound to the state, in be- 
ing allowed thus to show the truth and j ustice of 
my assertions, or rather that probity, instead of 
malice, is the writer's motive? No, saith the 
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htw of libel; for in a settled state of governmeDt, 
the party grieved ought to complain for every 
injury done- to him in the ordinary course of law, 
while the privileged few may indict without com- 
plaining of any injury done to them. But may 
not the injury come when all remedy is too late ? 
•* It is," saith the proverb, ** better to prevent than 
punish." And if states are to wait till the injury 
happens, they may be ruined beyond the power 
of redemption. 

In the law of libel, with respect to persons, 
there is another circumstance which deserves 
consideration. Words tending to scandalize a 
magistrate, or person in a public trust, are re- 
puted more highly injurious than when spoken 
of a private man.* Now without animadvert- 
ing upon a law, which affords greater protec- 
tion to a man in power than a private person, 
reason plainly shows, that in libelling a private 
character^ there is generally more malice than in 
a public one. For a libel being, as we have shown 
above, a malicious defamation, the term malicious 
is much more likely to be the spring of action 
against the private than the public character. 
Generally speaking, what has the public to do 
with the private errors or vices of an obscure 
individual ? Let him be as corrupt, wicked, or 
debauched as you please, can the public complain 
of an evil so trivial and remote ? As far indeed 

* Lord Raymond, p. 1 369. 
k2 
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as example goes^ he deserves punishment; and 
the law has provided ample remedy, without any 
malignant observations addressed to the public 
by a stranger, whose motives, under such circum- 
stances, must generally be the result of malice. 
But with regard to the case of a magistrate, or 
person in a public trust, the case is otherwise. 
They are the servants of the public, receiving a 
salary for the performance of a public duty, to 
which every individual contributes, and in which 
every one is of course interested. He therefore 
has a right, on all just occasions, to complain. 
He may show that the duty is not performed; 
that the party has been guilty of a breach of 
trust ; of gross misapplication of the public money ; 
of errors in his official conduct, which, like Wol- 
sey's, may prove detrimental to the state ; of the 
promulgation of doctrines dangerous to liberty or 
to sound policy; of a total incapacity for the situ- 
ation — of bribery and corruption — and of a thou- 
sand other charges, which, on the slightest con- 
sideration, will occur to every intelligent reader. 
But of course these allegations are to be urged 
with candour, with a love of truth, of probity, 
and of justice, free from all contumely and re- 
proach. For calling hard names and throwing 
dirt, evidently prove a bad cause, and show that 
truth and public good are not the writer's object. 
But with these qualifications, every writer ought 
to be allowed to prove the truth of his assertions. 
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As one of the community he is extremely inte- 
rested; and like a master giving the character of 
a servant, to borrow a forensic allusion, it is a pri- 
vileged communication. 

The greatest characters are the most obnoxious 
to envy. Their merit can be endured by only 
those who vainly think themselves their equals, 
while those who are conscious of their inability, 
despise what they cannot equal, and pronounce 
it false. But for this reason, is the liberty of the 
press to be abridged ? Is the public good to be 
endangered, because the publication of abuses 
may excite the indignation of the magistrate ? 
Whatever is human must of necessity be imper- 
fect; and a law of infallible prevention will never 
be enacted. Public characters must therefore 
submit to those consequences resulting from their 
official situation, and not object to public scrutiny 
and accusation. '' To be censured and maligned 
for a time," saith Pericles, '* hath been the fate 
of all those whose merit hath raised them above 
the common level; but wise and judicious is the 
man, who, enjoying the superiority, despiseth the 
envy. An aversion so conceived will never last. 
His merit soon breaks forth in all its splendour, 
and his glory is afterwards handed down to pos- 
terity, never to be forgotten."* ** This wonderful 
man," saith Dr. Smith, " though engaged for forty 
years in business, and constantly attacked by 
every furious, seditious, and turbulent Athenian, 

* Thucydides, b. ii. year 2. 
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had never, amidst all his power, given way to the 
spirit of revenge." " For this," as Plutarch finely 
observes, ** he in some measure deserved the lofty 
title of Olympian, too arrogant in any other light 
for man to wear, since gentleness of manners, and 
the habits of mercy and forgiveness, raise men to 
the nearest resemblance of the gods." This illus- 
trious character I would recommend to all minis- 
ters and officers, as a perfect model for their 
imitation. By courting inquiry, and appealing 
to the tribunal of public opinion, every pre- 
sumption is in their favour; whereas, by stifling 
investigation and persecuting their opponents, 
they create a strong suspicion that their conduct 
is not without guilt. ** Neglected calumny soon 
expires ; show that you are hurt, and you give it 
the appearance of truth."* 

But notwithstanding all that has been urged, 
there are some writers who have argued in favour 
of the law of libel, with much eloquence and 
plausibility. Among these we may reckon Mr. 
Holt, to whom we have already more than once 
referred. His profound knowledge as a lawyer, 
and his elegant learning as a classic, have justly 
rendered him a distinguished ornament of the 
English bar. Neither are the qualities of his 
heart anywise inferior to those of his mind — ^kind, 
generous, affable, without any mixture of pride; 
while his courteous reception of those who con- 
sult him, flatters their vanity without diminishing 

* Tacitus's Annals, b. iv. § 34. 
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their respect for his character. It is, therefore^ 
not without regret, that the author feels himself 
called upon to make some remarks upon a publi* 
cation of the first distinction. Had it been a work 
without merit, there would have been no occasion 
to have consulted, or to have referred to it. 
Writings of no intrinsic worth are seldom noticed^ 
and still less remembered, while works of genius 
bid defiance to calumny, ** and give the writer a 
passport to immortality." * 

Without distinguishing between libel on public 
and private subjects, persons and things^ this 
gentleman commences by observing, '' that the 
effect of libel is twofold — damage to the public 
order, by provoking breaches of the peace> and a 
damage to the individual in his character and 
credit, and that the public peace may be equally 
interrupted by the provocation of a libel, whether 
true or false." Iti answer I say, that is allowed to 
be no objection to slander or defamation, for which> 
if I can prove to be true, no action lies. And why 
should it be otherwise on indictments for a libel? 
Here no such evidence can be given, but the 
author is subject to pains and penalties, though 
every sentence he has written may be true, by its 
tendency to breaches of the peace, and damage 
to the individual. 

" In this view of the matter, that is, the public 
peace, they are equally mischievous, and there- 

* Tacitus, sup. § 35. 



136 ESSAY ON CIVIL POLICY. 

fore equally public wrcMigs, whether true or false. 
The public wrong is not in their truth or false- 
hood, but in their contempt of the law and the 
magistrate." 

While they are prohibited by law^ I admit 
them to be wrongs; but I argue against this pro- 
hibition, and say, that what I can show is for the 
public good ought not to be prohibited, and that 
in so doing the law defeats itself, which is to 
promote and advance the public good. But if the 
publication is to be prohibited on this ground, 
how are abuses to be checked? They may con- 
tinue for ages, and the private peace of indivi- 
duals preferred to the public good. Error and 
a}>use are always beneficial to somebody, but the 
public is to be preferred to the private good ; and 
what interests and concerns all, ought to be com- 
municated to all. 

'' One of the first and most immediate objects 
of law," continues Mr. Holt, " is, to withdraw 
the prosecution of private differences from the 
passions of the parties, and to administer justice 
by the sober wisdom of the magistrate." Private 
differences can never concern the public. A 
quarrel between a man and his wife can interest 
none of us. But what if the sober wisdom of the 
magistrate should be called in question, and in- 
stead of the character of Sir M. Hale, he is found 
another Jefferies ? 

** Truth, considered abstractedly by itself," he 
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observes, " is n6thing but the actual condition or 
state of things. Considered as the act of an 
agent, truth, or to speak or write truly, is the 
act of declaring, relating, or writing any thing 
or every thing as it is. The right or duty of 
truth, therefore, is that right or duty which we 
may have to declare or relate the subject in ques- 
tion ; a right not absolute, but relative ; a right 
not inherent absolutely in ourselves, but depend- 
ing entirely upon the circumstances of the matter 
in point, and not one of those rights which con- 
stitute our natural liberty, because it presumes a 
right over another. Truth, in fact, as the act of 
an agent, is the mere act or operation of the 
faculty of speech ; which I have a right to speak, 
as we have a right to walk. But we must so 
speak and walk as not to injure one another. 
Truth, or speaking or writing truly, is thus nothing 
more than an indifferent act, which, like other 
indifferent acts, may be either commanded or 
prohibited, permitted or restricted, by the magis- 
strate. The opposite to truth is falsehood. The 
private is silence, or not to speak at all upon the 
subject. The magistrate, therefore, in prohibit- 
ing truth in circumstances where it is injurious to 
the public peace, does not command falsehood, 
but silence." 

Such is this gentleman's account of truth, which 
to me appears rather metaphysical. Admitting 
it, however, to be correct, still the justness of its 
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application to the doctrine of libel may be fisiirly 
questioned. " Right/' he says, '^ is not absolute, 
but relative ; not one of those rights which con- 
stitute our natural liberty, because it presumes a 
right over another. Our right to speak, like our 
right to walk, must be so exercised as not to 
injure another.'* But I presume, if one speak 
against me, I may reply to him, just as I may 
those who walk againdt me : and when a person 
assumes powers incompatible with my interest or 
prosperity, or perverts the public duties of his 
office into private emolument, I may exercise the 
freedom of the press, either in defending my own, 
or in warning the public, of which I am a part. 
He is entitled to no greater protection than myself, 
and must take the consequence of his own provo^ 
cation. If I must not injure him, neither must 
he injure me. If he commit a public wrong, I, 
as part of that public, have a right to complain ; 
and that, by persisting in such wrongs, my pro- 
fession or trade may be ultimately ruined. If he 
has sustained damage, he has a right to compen- 
sation ; but if he can show none, of what can he 
complain, and on what ground can I be pu- 
nished ? 

" But much, if not all, of the popular error upon 
this subject, arises from confounding the right of 
truth with the duty of truth. Thus, because it is 
a duty to speak nothing but truth, we conclude 
that we have a right to speak all the truth ; and 
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because there can be no question with respect 
both to the right and the obligation to speak and 
write and promulgate moral and religious truths, 
we extend the same notion of right and duty to 
the actions and circumstances of individuals, and 
we invest this kind of truth with the same sacred 
character, and public and acknowledged utility, 
which belongs to truth in morals and religion. 
When the law of England, therefore, pronounces 
truth, under certain circumstances, to be a libel, 
it has one simple object in view> namely, the 
maintenance of the public peace. Crime is the pro- 
per object of law, and every thing is criminal which 
interrupts the established order of society. There 
is not a necessary concurrence of crime in law, 
in vice and morals ; an act, therefore, indifferent 
in morals may be a crime in law, or may be com- 
manded by the magistrate as a duty to the society. 
Every day's experience proves there may be a 
malicious truth. Moral actions are only to be 
estimated by their motives; and truth, spoken 
with an injurious purpose, puts on the nature and 
engages in the guilt of falsehood. Where the end 
is mischievous, the means cannot be innocent. 
And, to add one argument more, why should not 
the law adopt the charity of religion, and com- 
mand us, from a fellow feeling to each other, to 
be silent at the frailties of our neighbours ? 

** Nor can the interests of society suffer from 
such restrictions. The tribunals are open for the 
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puDishment of crimes, and vices become crimes 
when they have any public effect. There ought 
to be no accusation where there can be no trial. 
The interest of morals can never be advanced by 
any public appeals in the nature of libels. The 
offender is irritated, and not reformed ; and bad 
passions are nursed and encouraged, by being 
gratified." — B. i. c. 3. 

Though the interest of morals may not, the 
public good, however, may be advanced, by ap- 
peals in the nature of libels. 

As a general rule it must be conceded, that 
where there can be no trial, there ought to be no 
accusation: but this, like all other rules, must be 
•understood with some exceptions. Thus, in the 
case of Marius and Sylla, what better or more 
successful means could have been adopted to 
check their usurpations than in public accusa- 
tions — ^warning the Roman people of the danger 
to be apprehended from their power? while any 
judicial attempts to resist their encroachments 
would only have exposed the unhappy person to 
the danger of their proscriptions. If the Romans 
had not been a corrupted people, the repeated 
warnings of Cato might have prevented the civil 
war, and prolonged the public liberty. If the 
reason be acknowledged in these, why not in 
other cases? Usurpers are found in all countries 
— nor is England without her Warwick and her 
Cromwell ? 
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Neither is it necessary to the maintenance of 
the public peace, that truth, under certain cir- 
cumstances, should be deemed a libel, and as 
such denounced a crime. In the infancy of the 
law, every crime was avenged by private war and 
battle. No protection could then have been ex- 
pected by appealing to laws, or in submitting 
points, in which their honour and their passions 
were warmly interested, to the slow determina- 
tion of a judicial inquiry. Both trusted to the 
sword for the decision of the contest. The kindred 
and dependents of the aggressor, as well as of the 
defender, were involved in the quarrel ; they had 
not even the liberty of remaining neuter. Such 
as refused to act in concert with the party to 
which they belonged, were not only exposed 
to infamy, but subjected to legal penalties. * 
That this breach of the peace, by private battle, 
is what the law apprehends in the publication of 
libels, is evident, I think, from this, that not only 
all quarrels were anciently so decided, but from 
the allusion to the kindred of the parties being also 
involved. 

" The direct tendency of these libels," saith 
Blackstone,f " is the breach of the public peace, 
by stirring up the objects of them to revenge, and 
perhaps to bloodshed." And my Lord Coke, in 
the case De Libellis Famosis, J observes, *' that 

• Dr. Robertson's View of the State of Europe, sec. 1. 
t B. iv. c. 11, 8. 18. X 5 Rep. U5. 



H2 . ESSAV ON CIVIL ?OUCY. 

though the libel be made agaiost one, yetjit in- 
cit^th all those of the same fomilyy kindred, or 
scfiiety, to reveoge." Whence it is plain that the 
breach of thq peace so much apprehended, is not 
that which we now should understand by that 
expression, but those ancient private battles in 
which the parties obtained justice for themselves. 
But nothing of that kind being now apprehended, 
and the presumption of law being that it is quite 
competent to the protection of all persons, the 
disturbance of the public peace, from the publi- 
cation of a libel, cannot at this day be urged. 
The reason, therefore, for denoqncing it criminal, 
on the ground of interrupting the established order 
of society, can no longer be insisted on, any more 
than in those other obsolete cases where the reason 
of the law having ceased, it is argued with pro- 
priety that the law itself has ceased. 

With regard to reflections '* on the frailties of 
our neighbour," I should think a libel written in 
such a spirit would procure the author more ene- 
mies than friends : at any rate there is no doubt 
but that the verdict of a jury would prove a very 
effectual cure. 

This elegant writer then adverts to the liberty 
of the press, which he says '' is one of the forms 
of the liberty of speech and communication, and 
in every free state is considered as a part of our 
natural liberty ; because, though the instrument 
of it be of civil creation, types and presses being 
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certainly unknown to a state of nature^ the sub^ 
stance of it is founded in natural right; every free 
state, therefore, invariably invests it witb the 
sanctity and regard of a natural right. 

** Now such natural right must be used so as 
not to injure or impair any right of another." As 
I am extremely desirous not to be injured myself, 
I am equally so that it shall not be done by 
another. But when I can show this, why shoul4 
I not be permitted to do it ? Even resistance in 
some cases is not only necessary, but laudable* 
The preamble of the statute passed in the reign 
of Charles II., renouncing all right of defensive 
arms against the King, is combated by Mr. Hume, 
though a Tory writer, with his usual ability: — 
** Were these terms taken in their full literal 
sense, they imply a total renunciation of limita- 
tions to monarchy, aod of all privileges in the 
subject independent of the will of the sov^eign : 
for as no rights can subsist without some remedy^ 
still less rights exposed to so much invasion fron^ 
tyranny, or even from ambition. If subjects 
must never resist, it follows that every prince^ 
without any effort, policy or violence, is at once 
rendered absolute and uncontrollable : the sove- 
reign needs only issue an edict, abolishing every 
authority but his. own, and all liberty from tha^t 
moment is, in effect, annihilated."^ But if per- 

* Hume's England, ch. liii. £t vide Black. Com. b. i. ch. vii. 
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sonal resistance may in some instances be thus 
necessary and proper, how much more necessary 
and proper may, in some others, be the liberty of 
the press, in pointing out errors and abuses, 
which, if not timely punished or prevented, may 
lead to the ruin or destruction of the state? Here 
we may see how much better it is for the magis- 
trates to be teazed with libels, whereby they 
may take warning in due time, than to stifle all 
public feeling and opinion till they break out into 
open violence and rebellion. 

'' There is nothing," continues Mr. Holt, *' upon 
which Englishmen are justly more sensible than 
upon whatever has the appearance of affecting 
the liberty of the press. Whatever any one has a 
right both to think and to speak, he has likewise 
a consequential right to print and to publish. 
But as no one can have a right to speak what is 
contrary to morals, to religion, or to the good of 
others — as no one can have a general and loose 
right of accusation, trial and judgment — and as 
even natural rights and the exercise of natural 
powers are necessarily limited when the purposes 
of society require it, so the natural power of 
speaking, and the consequential power of pub- 
lishing, are always limitedly moral duties, and in 
many cases are frequently still further restricted 
for social ends and consequences. A man must 
neither speak nor walk, where a positive law 
prohibits him, for good purposes, from either; 
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aad though it may be, and certainly is, a duni* 
nution of his natural liberty, it is no violation of 
it» where such restrictions are for his own or the 
general good/' — B. i. ch. iv. This long sentence 
amounts, after all, to only a petitio principii ; for 
the right to speak against morals, religion and 
the good of others is not claimed, but only de- 
manded, in behalf of that which is consistent 
with all three. The public good is the only cri- 
terion, and this is conceded by the most strenu- 
ous opposers of the doctrine of libel. But then 
the question is raised, who is to determine when 
the publication is, and when it is not, for the 
public good? The parties for and against jara 
both interested ; and no indifferent or neutral 
jurisdiction is to be found except the public 
The question must therefore be determined by 
the public, who, it is admitted, are alone inte* * 
rested ; and if they insist upon the measure, they 
have a right so to do, as they alone will be af- 
fected by the result. " Who shall be judge," 
saith the great philosopher Locke, '' whether the 
prince or the legislative act contrary to their 
trust ? The people shall be judge ; for who shall 
be judge whether his trustee or deputy act well, 
and according to the trust reposed in him, but 
he who deputes him, and must, by having de- 
puted him, have still a power to discard him 
when he fails in his trust ? If this be reasonable 
in particular cases of private men, why should it 

L 
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be otherwise in that of the greatest moment, 
where the welfare of millions is concerned, and 
also where the evil, if not prevented, is greater, 
and the redress very difficult, dear and danger- 
ous?"* 

When we consider how important it is for go- 
vernment to be previously well acquainted with 
the public feeling on every measure about to be 
taken, it must be matter of surprise to all rational 
minds that the publication of it should be so 
anxiously restricted. Had the sentiments of the 
people been known, how many evils might have 
been avoided ! how many governments and states, 
now only remembered, would probably have flou- 
rished even to this day! James II. might not 
have found it necessary to forsake his kingdom ; 
nor the Czar Peter to have endangered his crown 
by commanding the clergy to cut off their beards. 
Nay, so sensible are governments in some in- 
stances of this salutary truth, that they some- 
times cause their intentions to be circulated, by 
way of feeling the public pulse : and yet so prone 
is the human mind to error and contradiction, 
that it is well known, they keep some of the 
public journals in pay to write on their behalf. 
This- pernicious practice, I believe, was first in- 
troduced by the French government formed under 
the late memorable revolution. Since then it has 
been the practice of many others, and we now 

* Locke on Government, ch. xix. § 240. 
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see the newspapers ranging themselves under the 
banners of their respective parties, and advocating 
all their measures. What else is this but paying 
to be misinformed ? Such representation cannot 
fail to deceive. No wonder then if their measures 
are sometimes productive of evil. The cause of 
these fatal effects it surely behoves all wise minis- 
ters, and particularly good princes, to ascertain. 
For this purpose, what better means can be de- 
vised than the freedom of the press — the organ of 
the public feeling, where, as in a mirror, the 
prince may see and learn the spirit of the nation ? 
Excluded from all communication with the people 
— surrounded by sycophants and flatterers, who 
have too often an interest to deceive, and by 
whom merit is generally dreaded and hated — a 
king is too often the only person in his dominions 
who is ignorant of public sentiment and feeling. 
A candid and impartial representation of national 
affairs might prove fatal to those whose official 
situation is only co-existent with their sovereign's 
cupidity and ignorance ; and therefore here may 
be the reason for restricting the liberty of the 
press. But a great prince, who is ambitious of 
glory, knows that ignorance and error might 
prove fatal to his projects, and would inquire and 
be informed. Fallible by nature, he would see that 
** the greatest errors are those of great men.'** 
He would again and again review the reasons of 

* Rochefoucault's Maxims, 190. 

l2 
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his government; and listen with attention and 
respect to public opinion, which, as it is impar- 
tial, cannot fail of being just. If he should hap- 
pen to declare war or make peace, he would not 
be so weak as to imitate the absurd conduct of 
the foolish ministers of George 11. by indicting a 
person for condemning the peace they had thought 
fit to make, without allowing him to prove the 
truth of what he had written. Absurd as this 
doctrine may appear, it was held by Lord Ray- 
mond, an excellent lawyer, that " whether the 
Acts charged were true or false was immaterial:'** 
and as the truth or falsehood of the libel is imma- 
terial where the proceeding is by information or 
indictment, so is the question of malice; though, 
as we have seen, a libel is expressly defined to be 
a malicious defamation. This being an express 
allegation on the record, the reader would natu- 
rally suppose that such a material ingredient 
should be established as a fact.f But this^ it 
seems however, is no more necessary to be esta- 
blished than the truth or falsehood of a libel. This 

* Rex V, Franklin. Yet the numerous pamphlets written 
against the marriage of Mary with Philip of Spain are not now 
condemned by any body, though when published they surely 
must have subjected the authors to as much censure as the libel 
in question. Strange that justice should ebb and flow with the 
times, and be wrong to-day, but right to-morrow. 

f The law of England presumes every man innocent, and his 
guilt must be proved : in libels this excellent nUe is inverted, 
and the writer presumed guilty, without any evidence of malice 
or injury. 
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point was settled in the celebrated case of the 
King V. Harvey,* which being a recent decision, 
and disclosing the reasons on which the rule is 
founded, I shall here detail, for the information 
of such of my readers as may not have ready 
access to the printed report. 

The defendant was editor of a newspaper, and 
was indicted for a libel, asserting, as from author 
rity, and imputing insanity to the King ; which 
the defendant's counsel, on the trial, admitted 
was untrue. The jury, on considering their ver- 
dict, inquired whether a malicious intention was 
necessary to constitute a libel ? which Lord Ten- 
terden declined answering, and a verdict was 
found for the prosecution. The Court was after- 
wards moved, by Messrs. Brougham and Denman» 
on behalf of the defendant, when Bayley, J. said> 
that as at present advised '' he was of opinion 
that falsely making that assertion was evidence 
that the party made it maliciously.^ A distinc- 
tion has been taken between an untrue and a false 
assertion ; and it has been argued that if a party 
assert a particular fact, believing that the fact 
existed when it does not, although it be an untrue 
assertion, yet there is no criminality in it; but 

* 2 B. & Cr. 257, and 3 D. & R. 464. 

-f* It was not false in the defendant's cognizance ; and if he 
believed and published to the injury of another, he deserved 
punishment: but though false in fact, yet if not so in the writer's 
opinion, the inference of the learned judge appears untenable. 
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that if he assert that which he know to be un- 
true, that is a criminal untruth or falsehood. 
Assuming that this is a well-founded distinction, 
I think that if a party, knowing a fact not to be 
true, or not having the means of knowing whether 
it be true or not, take upon himself that it is so, 
then he makes a false assertion or is guilty of a 
criminal untruth, if it turn out that his assertion 
is unfounded. Then the other question arises, 
whether the defendant published with a malicious 
intention? Assuming malice to be necessary in 
all cases to constitute a libel, I take it to be 
established by many authorities, to some of 
which I have referred in the course of the argu- 
ment,* that a party must be considered in point 

* The learned judge observed, " that where a particular con- 
sequence necessarily results from an act, the party doing the 
act is to be considered as primd facU intending the necessary 
consequence of that act. Thus in Rex v. Harrington, M. 1811, 
the indictment was for setting fire to a miD, with intent to injure 
the occupier thereof. The person was of weak intellect, but not 
such as to be entitled to acquittal for want of reason. The point 
was, whether it were necessary to give s(»ne evidence of an in- 
tent to injure beyond the mere act of setting fire? But the 
judges were unanimous that the prisoner must be taken to have 
intended that which was the necessary consequence of his act, 
and the conviction was held right. In Rex v. Mayagor the 
indictment was for disposing of forged bank-notes. The inten- 
tion was charged to be to defiraud the bank. The jury found 
the prisoner guilty, but " that the intention was to defraud any 
person who might take the notes, and that the intention of de- 
frauding the bank in particular did not enter into the prisoner's 
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of law to intend that which is the necessary con- 
sequence of that which he does. If I utter defa- 
matory language* of a particular person, the pre- 
sumption is that I mean to do him a mischief: 
my assertion of a fact, defamatory with regard to 
him, will materially prejudice him in the eyes of 
all persons who hear or read what is said of him." 
Holroyd, J. — " If a thing in itself' mischievous to 

coDtemplation." In reply, it is to be observed that setting fire 
to a house, and attempting to defraud a person of his money, 
are in themselves and in their own nature wrongful ; as in the 
case of murder, no body in his senses can doubt the malicious 
intention. But it is otherwise in writing, which is not in itself, 
and without circumstances, a wrongful act : if it were, like mur- 
der and such criminal acts, it must be the same, and be every- 
where condemned ; yet we have seen, from the instances I have 
mentioned suprd in the text, they have been punished in one age 
and approved in the next. But we never find it so in cases where 
the act is per se and in its own nature sinful ; and even then, 
without a malicious intention, the act is not always wrongful : as 
in the case of a soldier, for instance, who should accidentally 
shoot a man while performing his exercise ; or in the case ad- 
verted to of setting fire to a house, whose walls might be sup- 
posed to harbour some infectious disease, as the plague, for 
instance, which some people allege was the reason of the fire of 
London. In such cases the intention would be received in evi- 
dence to repel the presumption of criminality; and why not in 
libels, which hold d fortiori f The instances thus put by this 
respectable judge do not I apprehend, with submission, therefore 
apply. 

* But is that defamatory language which shows the cruelty 
of a Jefferies or the bigotry of a Stuart ? 
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the public^ be wrongfully done, that is an in- 
dictable offence. It is not necessary to aver in 
such an indictment any direct malice; because 
the doing of such an act, without any excuse, is 
indictable. In some cases, as in that of murder, 
malice is the very gist of the offence ; but in lar* 
ceny, malice is not an ingredient. In this case 
the act done was mischievous to the public. If 
the matter published was in itself mischievous to 
the public, the very act of publishing is prima 
facie evidence to show that it was done malo 
ammo. For when a publication, having an inju- 
rious tendency, is proved, it is intended to have 
been done with a malicious intention; because 
the principle of law is, that a party must always 
be taken to intend those things and those effects 
which naturally flow out of the act done.'* 

Best, J. — " I agree that malice is the gist of 
this prosecution. The legal import of those terms 
differs irom that acceptation in common conver- 
sation. It is not, as in ordinary speaking, only 
an expression of hatred and ill-will to an indivi- 
dual, but means any wicked or mischievous in- 
tention of the mind." Then he referred to mur- 
der, and said " it was not necessary to show any 
enmity to the deceased.'' Malice, in the law re- 
lative to libel, means legal malice. Whether the 

* But in the law of libel many things are declared mischievous 
tliat in fact are not so. 
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publication be true or false, is not the subject of 
inquiry on the trial of an information for a libel i 
but if it be a mischievous or innocent paper. It 
is not necessary to decide whether the defendant 
would have been justified had the statement been 
true.'' And he concluded that truth may be pub- 
lished maliciously. 

Abbott, L. C. J. — " If it be true that a malicious 
intention be necessary to render amenable to the 
law a person who publishes defamatory matter — 
I say that unless that malicious intention may be 
inferred from the publication of the slander itself, 
in a case where evidence is given to rebut that 
inference, the reputation of all his Majesty's sub- 
jects would be left without that protection which 
the law ought to extend to them." 

Such is the outline of this celebrated case ; to 
which I so far agree, that where there is a mali- 
cious intention, the publication of a libel is a cri- 
minal act. And so, undoubtedly, are assaults and 
murders ; in both of which the animus is allowed 
to be proved : and this is what I contend for in 
the doctrine of libel. But, saith Justice Bayley, 
'^ the presumption is that I mean to do him a 
mischief." No doubt of this ; but ought I not to 
be allowed to repel the presumption ? The con- 
clusion of this amiable and highly respectable 
judge is correctly drawn from his premises; but 
then I dispute his premises, and humbly submit 
that they ought not to be tolerated ; inasmuch as 
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if the party hold an official situation, and exer^ 
cising a public duty, I ought to be permitted to 
show, if I can, that if he continue so to act, the 
most disastrous consequences may ensue. The 
publication may, no doubt, be injurious to him ; 
but for this reason is a public delinquent — a Jef- 
feries, an Empson, or a Dudley — to be screened ? 

I agree with Judge Holroyd that when the act 
is mischievous to the public, it imports that it was 
done mah animo. But what evidence is there of 
this, in a mere publication, except bare presump-« 
tion ; and why should I not in such cases be per- 
mitted to repel that presumption ? The case is 
very different with respect to acts in their own 
nature mischievous, such as riots or tumults, and 
such as are so only in legal intendment. The 
same argument might be urged in answer to all 
publications respecting abuses ; the law construes 
them injurious, and therefore they are so. Thus 
every attempt at reform might be nipt in the bud. 

Malice relative to libel means, according to 
Judge Best, legal maUce; and so is murder, in 
which it is unnecessary to show any enmity to 
the deceased; yet it may be shown justifiable, 
excusable and felonious.* And in assaults, which 
are mischievous acts, the aggressor would be al« 
lowed to prove that it was in consequence of a 
convulsive motion of the arm, for instance, with* 
out any wicked or mischievous intention of the 

* 4 Black. Com. ch. xiv. 
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mind. Why, then, should not the author of a 
libel be allowed the same indulgence, where the 
case is not, like other criminal acts, wicked in 
their nature, but only so consequentially, and 
repel the legal presumption ? 

With regard to my Lord Tenterden's observa- 
tion, that the subject would be left without pro- 
tection, I answer that the party injured may bring 
his action, in which the satisfaction by ¥ray of 
damages would be in proportion to the injury. 
This course should prevail in all cases, and the 
proceeding by indictment abolished, unless the 
party be allowed to repel the presumption of 
malice, or give in evidence the truth of the indict- 
ment. This could no more disturb the peace of 
society, or excite the relations and kindred to re- 
venge or to bloodshed, than in actions for slander, 
where such evidence is allowed without any ap- 
prehension of public tumults or insurrections. 
Besides, the means are open to the party libelled 
of defending himself by the same weapons with 
which he is attacked. He can reply to the ac- 
cuser in writing, and appeal to the public, who 
would deal out the same measure of justice to 
both parties. To suppose that all the wit, and 
talent, and good sense are on the side of the au- 
thor, is paying but an indifferent compliment to 
the party libelled. In most cases he could surely 
appeal with success to the justice and candour of 
the public, who, whatever their prejudices might 
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be for a time, would without doubt come at last 
to a sound conclusion. But supposing the case 
should turn out to be otherwise, still the party 
could, as before observed, if injured, bring his 
action, which is infinitely more consistent with 
justice and sound policy than to punish an author 
for a publication, without proof of injury or damage 
to any person whomsoever. 

The law, it is true, has pointed out the mode of 
punishing evil counsellors and wicked ministers, 
saith Blackstone,* by means of indictments and 
parliamentary impeachments; but I believe the 
former would, even in the most flagrant instance, 
be a case of the first impression ; and in the latter 
the party libelled is allowed to sit in a house 
filled with his own creatures, and to vote on his 
own trial, contrary to the most obvious maxims of 
reason and justice. 

With respect to libels on religion, government, 
or laws, it seems very extraordinary to presume 
such publications the offspring of malice. Surely 
reason requires that the writer who, in pointing 
out errors and abuses, exposes himself to the in- 
dignation of the great, should be read with can- 
dour, and not treated with ingratitude. In his 
writings he appeals to the public, who in most 
cases are competent judges of their own interest, 
and can therefore point out his errors or mistakes. 
If his positions are notorious absurdities, he ren- 

• Book i. c. 7. 
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ders himself ridiculous, and the public contempt 
would be a severe mortification and punishment 
to a mind not destitute of shame. If false, they 
would afford the strongest presumption of malice, 
and the publication itself would defeat the au- 
thors intentions. But to subject him to pains 
and penalties without inquiring intp his motives, 
or receiving any evidence of the truth of his alle- 
gations, cannot fail to excite suspicion and dis- 
trust. The public are highly interested in know- 
ing the truth, and every decree and every law, 
saith Grotius, *' which people are forbidden to 
examine and to censure, cannot fail of being un- 
just." Nothing appears more absurd and para- 
doxical than that the publication of absurdities 
and lies should compromise the safety of a state 
on the one hand, or the publication of the boldest 
truths subject the author to pains and penalties 
on the other. According to the received doctrine 
of libels, it amounts to a prohibition of truth, and 
every prudent man is deterred from publicly com- 
municating any improvement in the science of 
legislation, or recalling the illiterate to a more 
rational system of religion. Reason and inquiry, 
so essential in the investigation and communica* 
tion of truth, are most forbidden where they are 
most required. Power, instead of truth, is made 
the criterion of right, and to censure error and 
abuse is to endanger the public tranquillity. 
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CHAPTER XL 

Of Wrongs to Property j Personal and Real, Crimes 
and Misdemeanours, with . the Modes of Redress, 
both Civil and Criminal, and of Punishment. 

Having in the preceding chapter exhausted, I 
fear, the reader s patience, even more than my 
own, it is high time to conclude this tedious book, 
the remainder of which consists of wrongs to pro- 
perty, personal in possession, such as goods and 
chattels; and in action, which are express, such 
as debt, covenant and promise ; or implied, such 
as presumptive undertakings or assumpsits : next 
to property real, such as lands, tenements, ouster 
or dispasition, trespass, nuisance, waste or de- 
struction and disturbance: secondly, of wrongs 
public, such as crimes and misdemeanours, with 
the modes of redress, both civil and criminal; and 
lastly, the punishment due for those wrongs. But 
as all these, except the last, belong to the pro- 
fession exclusively, and would not interest the 
generality of readers, any consideration of them in 
an essay on civil policy, appears unnecessary, 
except imprisonment for debt, which will be con- 
sidered hereafter. 
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CHAPTER XIL 

Of Crifnes and their Punishment, 

As there are diseases of the body, so there are also 
vices of the mind. To the former we administer 
physic — to the latter punishment; but in both, 
reason must distinguish between the proper reme- 
dies, for what would cure one distemper might 
irritate another. Lenitives and unctions may be 
in some necessary; in others, burnings, caustics 
and amputations. Precisely so it is in the pu- 
nishment of crimes, or the vices of the mind ;* 
some require confinement, some banishment, and 
some death : and as a skilful surgeon never am- 
putates but in cases of dire necessity, where art 
is unavailing, so a wise legislator never destroys 
where he can reform. 

A crime or misdemeanour is a wrong or injury 
done to the person of another or his property, and 
is distributed into such as aifect his person, and 
are called mere assaults, or terminate in death, 
and distinguished by the frightful appellation of 
murder. Manslaughter, burglaries, and larceny, 
or stealing, which, when the goods stolen exceed 

* ** If misery be the effect of virtoe, it ought to be reverenced ; 
if of ill fortune, to be pitied ; and if of vice, not to be insulted, 
because it is, perhaps, itself a punishment adequate to the crime 
by which it was produced.'* — Butler's Incomparable Arithmetic, 
p. 818. 
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the value of twelve pence, is called grand, if under, 
petit larceny.* 

If all or any of these offences are suffered with 
impunity, the designs of men in quitting the state 
of nature^ where might overcomes right, is frus- 
trated, and society destroyed ; for, without laws, 
there would be few or no restraining motives, and 
man would enter into society as he enters into a 
den of lions, only to be destroyed. But what-^ 
ever punishment any individual may deserve, for 
his individual offence, which may enter fiurly 
enough, perhaps, into the consideration of the 
party injured, must never actuate the conduct of 
the legislature. Though he might stand excused, 
in the exercise of vindictive justice in his own 
cause^ he must, when about to inflict it on behalf 
of others, be actuated by very different motives. 
There partiality, perhaps, in compassion to hu- 
man frailty, may be tolerated — here he must act 
from considerations of distributive justice, and 
with an eye to the prevention of future crimes. 
For this purpose, he must first begin with the 
prevention, instead- of punishment, of crime, by 
removing the temptation, or inducement. To 
excite or tempt a man, and then to punish him, 
is not only cruel, but unjust. It may, in such 
a case, be truly said, particeps criminis; and 
where can be the guilt or crime of any act to me, 

* Black. Com. b. iv. c. 17. 
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which results from my own misconduct or neglect. 
Where men are starving from the acts of others— 
not their own — what law could punish them for 
stealing bread ?* or who would not censure a le* 
gislature that punished idleness without finding 
them employment? Legislators are, therefore, 
in the prevention of crime, to begin, first, with 
removing the inducement or temptation to it, if 
they desire not to have the crimes of society im- 
puted to them ; and, secondly, to lay the founda- 
tion of a sound community, in a severe and vir- 
tuous education.^ 



* *' Necessitas inducit privilegium quoad jura privata." — ^Lord 
Bacon's Maxims, 5, 

t '* Mankind will act as they are taught, and practise that 
which their minds are accustomed to entertain, he it ever so evil." 
— ^Hanway's Defects of Police, Letter I. Puhlic houses, and 
numerous places of amusement, condemned. ** In a certain pa- 
rish in the north of England," continues this great philanthropist, 
'* where no puhlic houses were licensed, and where there were no 
poor rates, three licenses were afterwards granted, and> within 
thirty months, the poor rates amounted (in 1774) to thirteen 
pence in the pound ; upon which the justices withdrew the li- 
censes, and the economy of the people reverted to its former 
channel, and no rates were necessary. Puhlic houses,'* he re- 
commends, " should he shut at nine, and taverns at eleven. 
Gambling in the higher contaminates the lower orders. Servants 
will play at cards — losses will ensue, and their wits will be ex- 
ercised to repair them. False tenderness in giving characters to 
servants, by concealing some material circumstance^ without 
sufficient assurance that the party will amend. The conduct of 

M 
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Of this I shall speak at large in a subsequent 
chapter. In the present^ it is sufficient merely to 
advert to it, as the great duty of a legislator, who 
has the prosperity of the state at heart.* 

When the legislator hath taken the best means 
to prevent crimes, in order not to be reproached 

the higher orders ia the promiscuous corainerce of the sexes, and 
the custom of concuhinage, stimulate the invention of the indi- 
gent to find means of gratifying the extravagance of abandoned 
women." — Letter 5. 

" The most effectual prevention of crime is not in a Bridewell 
prison, but in a Bridewell hospital. To condemn the unfortu- 
nate victim to prison, who has been seduced by flattery, strata- 
gem, and fraud, while the destroyer rides by in the triumph of 
successful vice, is a subject of horror. Treat a woman young in 
age, and not old in sin, as a felon, her sense of shame will be 
extinguished, and she will consider herself as the outcast of hu- 
man nature.'* He then recommends their being secluded in 
penitentiaries, and suggests many wise and humane regulations 
for their reformation. — Letter 8. 

" Sweeps' apprentices should be limited to three, and sent to 
Church every Sunday." — Letter 12. 

Such is the general outline of this excellent plan for the pre- 
vention of crime, which deserves much more the attention of the 
legislature, than the increase of police officers. 

* ** When a kingdom is preserved from thieves, from adulterers, 
from murderers, and from all men of such evil principles, the 
magistrate of the kingdom goes to Paradise ; and if he always 
brings such persons to punishment, he then also goes to Para- 
dise, and his kingdom is doubled, and his reputation is increased." 
— Code of Gentoo Laws, transmitted to the East India Com- 
pany by W. Hastings, Esq., ch. xix. s. 3. This principle should 
be engraven on the hearts of all princes and magistrates. 
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with conniving at and then punishing them, the 
end of punishment is to be considered. This, 
saith Beccaria/ is to prevent the criminal from 
doing further injury, and to prevent others from 
doing the like. 

With regard to this point, the means formerly 
were, as we have shown at large in the chapter of 
laws, to impose a fine on the criminal. Thus the 
sovereign had an interest in the perpetration of 
crime ; and the rich man had, in a great degree, the 
means of offending with impunity. The poor man 
only was punished. But, as knowledge increased, 
men acquired the means of judging, and the absur- 
dity became manifest. The most obvious means, in 
the absence of experience and the contemplation 
of the spring of human action, was force or vio- 
lence, which was accordingly adopted, and death 
apj>eared a sovereign remedy ; and no doubt it 
was so with respect to the criminal himself, whose 
removal out of this world, removed, indeed, all 
apprehensions of future wrongs from him. But 
whether it operated as a prevention of crime in 
future, was a question not then considered ; and 
by such superficial l^islators, could not be deter- 
mined. Their successors, however, began to 
doubt its efficacy ; and many philosophic legisla- 
tors have protested strongly against it.f Among 

* On Crimes, ch. xii. 

f ** It is a kind of impunity to be incapable of further punish- 
ment." — Seneca on Clemency. 

M 2 
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these is the illustrious Marquis Beccaria, who ob- 
serves, that men '' can look upon death with in- 
trepidity and firmness ; some through fanaticism^ 
and others through vanity, which attends us even 
to the grave — others, from a desperate resolution, 
either to get rid of their misery, or cease to live. 
But fanaticism and vanity forsake the criminal in 
slavery, and chains, and fetters ; and an iron cage, 
and despair, seem rather to be the beginning than 
the end of misery."* Judge Blackstone, too, 
who, amidst all his prejudices in favour of the 
English law, is eminently conspicuous for his hu- 
manity, intimates a strong opinion against the 
punishment of death-t " To shed," saith he, 
" the blood of our fellow creature, is a matter 
that requires the greatest deliberation, and the 
fullest conviction of our own authority ; for life is 
the immediate gift of God to man, which neither 
he can resign, nor can it be taken from him, un- 
less by the command or permission of him who 
gave it, either expressly revealed, or collected 
from the laws of nature or society by clear and 
indisputable demonstration." 

Again — " The whole of mankind," J saith a still 
greater writer, " whether individuals or commu- 

• Ch. xxviii. 
t B. iv. c. 1. 
I Thucidides, b. iii. year 5. 
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nitiesy are by nature liable to sin ; and a law of 
infallible prevention will never be enacted. Men 
by repeated trials have enforced all kinds of pu- 
nishment, attentive, if possible, to restrain the 
outrages of the wicked. And in the early ages it 
is probable that milder penalties were assigned 
for the most enormous wrongs, but being found 
by experience ineffectual, they were afterwards 
extended generally to loss of life. This, however, 
is not yet effective ; some terror, therefore, must 
be invented, even more alarming than this, or this 
will never sufficiently restrain," ** Death," saith 
Seneca,* " is the wish of some, the relief of 
many> and the end of all ; it sets the slave at 
liberty, carries the banished man home, and 
places all mortals upon the same level, insomuch 
that life itself were a punishment without it. 
When I see tyrants, tortures, violences, the pros- 
pect of death is a consolation to me, and the only 
remedy against the injuries of life." 

''As to capital punishment," saith Gaesar.f 
" there can be little doubt that they who endure 
misfortune and sorrow, look forward to death as 
a haven of rest, not as a prelude to torture. The 
grave they regard as a release from pain and 
misery. They are assured that it will put a pe- 
riod to human woe, and that neither delight nor 

* Of a Happy Life, ch. xiv. 
t Sallust's Catalinarian, § 50. 
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suffering can have place beyond that silent man- 



sion. 



Whatever might be the sincere opinion of this 
wonderful person on this momentous question, 
it is perfectly clear that his great knowledge 
of the human heart convinced him, no reasons 
could more effectually dissuade his intelligent 
audience from the punishment of death. After 
such brilliant authorities, what more can be ex- 
pected from me than to declare my entire ac- 
quiescence ? In addition to which I would add, 
with submission, that no legislature ought to in- 
flict capital punishment for offences against mu- 
nicipal law only, and not against the law of nature ; 
for the legislature, possessing only a delegated 
authority, cannot possess any other or greater 
than the delinquent himself: and if he cannot 
take away his own life, so neither can he empower 
another to do it. Law is nothing but the conjoint 
will (implied, though not expressed,) of every in- 
dividual in the society, converged to a focus; 
and since there can be nothing, according to the 
laws of philosophy, in the effect, which is not in 
the cause ; so neither can the legislator possess 
the power of inflicting capital punishments in 
those cases where the criminal himself possessed 
it not. 

In this opinion I have excepted the offence 
against the law of nature, by which I would be 
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understood to mean murder. For, in a state of 
nature, every individual has a right to defend his 
life, and may punish those who offend against it; 
otherwise, as Mr. Justice Blackstone observes, 
the laws of nature would be fruitless. Here, 
therefore, the individual possessing that right may 
transfer it to another; and consequently the legis- 
lature, in whom is vested the right and will of all 
the individuals in the community, may, for mur- 
der, inflict the punishment of death. Whether 
those great writers, whom I have above quoted, 
really thought so, I am unable to declare. Bee* 
caria, the most accurate of all of them, declares 
against this punishment, without, as far as I can 
discover, any qualification. An opinion, there- 
fore, opposed to his, on such a momentous ques- 
tion, cannot fail to strike him who so differs, with 
a reasonable doubt of its solidity. For my own 
part, thinking, as I most sincerely do, that 
'' whoso sheddeth man's blood, by man shall his 
blood be shed," I am bound to declare it, which 
I here do, very conscientiously. And in this 
opinion I have taken both human nature and rea- 
son for my guide ; reason certainly it seems, that 
an equal measure of punishment should be in- 
flicted upon such an execrable wretch who has 
shown himself at war with his fellow creature, 
and torn asunder the bonds of human society. 
And as to human nature, their feelings are 
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roused against a murderer, to the highest pitch of 
indignation. Let some barbarous murder be 
announced, and compare their feelings for this 
offence, and those against such as violate only 
the municipal laws. Here their feelings are indif* 
ferent, and, unless there be something very ex^ 
traordinary in the circumstances, almost passive. 
There, on the contrary, we see every passion 
raised to the highest pitch, and every energy 
called forth, to discover the guilty wretch, who, 
sensible that he has provoked the indignation of 
God and man, flies the face of day, and seeks for 
refuge in some hospitable place where he may 
never more behold the face of any human crea- 
ture, nor read in the countenance of mankind the 
coQdemnation of bis crimes. But solitude is still 
more dreadful than society. His own thoughts 
can present him with nothing but what is black, 
unfortunate and disastrous, the melancholy fore- 
bodings of incomprehensible misery and ruin. 
The hour of solitude drives him back into society, 
and he comes again into the presence of mankind, 
astonished to appear before them, loaded with 
shame and distracted with fear, in order to sup* 
plicate some little protection from the countenance 
of those very judges who, he knows, have already 
all unanimously condemned him.* 

* Theory of Moral Sentiments, part ii. s. 2, c. 2. 
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If these are the awful feelings consequent upon 
this atrocious crime, can any person doubt the 
justice and propriety of that law which condemns 
the murderer to death? Does not his whole con- 
duct and demeanour plainly show his conviction, 
that nothing less than his own death can compen* 
sate the injury done, and allay the just indigna- 
tion of mankind? He is sensible he is condemned 
by that very law which he has violated; a law 
which was made for his security, which has been 
a continual protection to him, which he has en- 
joyed the benefit of, and against which, saith 
Montesquieu,* he cannot therefore object. 

By thus confining the punishment of death to 
the crime of murder only, we take the best means 
also to lessen the number of other crimes. For 
when the last punishment is inflicted for inferior 
offences, as stealing on the highway, for instance, 
there is nothing left to restrain them from murder 
too; by which means they may hope to escape, 
as the dead, they say, tell no tales ; and after all 
they can but be hanged. If robbers seldom mur- 
der, it is the hope of transportation; but the 
restraint should not depend on chance or hope. 

With respect to lesser crimes, such as forgery,t 

* Spirit of Laws, b. xv. c. 2. 

t In this respect I have the misfortune to differ from the 
humane Jonas Hanway, before referred to, who seems to approve 
of hanging for this offence, on the same ground as murder, by 
giving a stab to public credit. 
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burglary, larceny, &c. where a loss or damage 
has been sustained, let compensation be made. 
Whether a man be deprived of his property by 
frau'i or stratagem, or by force and violence, let 
it be restored to him either in kind or in damages. 
Let solitary confinement be adopted, and there 
let him work out the debt by labour and mechanic 
arts.* 

But to this it may, perhaps, be objected, that 
individuals might be induced to be careless of 
their property, and thereby encourage, instead of 
lessen, the aggregate of crime. To such let no 
compensation be made; let the careless owner 
go without satisfaction. If a man will leave his 
doors and windows open, let him be punished 
with the loss of his property. Negligence can 
never give cause of action. " Vigilantibus, non 
dormientibus, jura subveniunt." An innkeeper, 
for instance, is liable for the goods of his guest. 
But if the innkeeper require his guest to put his 
goods in a certain chamber, under lock and key, 
and then he will warrant them, if the guest lets 
them lie in an outward court, where they are 
taken away, the innkeeper shall not be charged-t 

* In EliDorthy ▼. Bird it was determined, that by the policy of 
the law a misdemeanour might be compromised, but not a felony. 
ft Sim. & St. 372. Now I ask, why not in felony, for the rea- 
sons and with the qualifications mentioned in the context ? 

t 8 Co. Caley's case ; etvid, 4 M. & S. 306 ; Burgess v. Ck^ 
ments, 1 Holt, 209; and 1 Stark. 249. 



OF CRIMES AND THEIR PUNISHMENTS. 171 

What then is to be done, it may be inquired, 
with respect to the depasturing of cattle ? Here 
we are met with the necessity of the act, and the 
temptation of the offence. In the former there 
can be no latches, and in the latter the temptation 
should go in mitigation, as far as is consistent 
with the public safety. A law to apply in all 
possible events, will never be enacted. A perfect 
code from an imperfect legislator will be sought 
for in vain, and whatever is human must ever be 
defective ; but nevertheless the legislator should 
not despair. Let the necessity, the temptation, 
and the circumstances be dispassionately weighed, 
and every allowance made for human infirmity, 
consistent with the public safety. A sentinel 
who suffers death, by the laws of war, for sleep- 
ing on his post, is regarded with an eye of pity, 
as an unfortunate victim, by whose negligence 
an army may be endangered, and is therefore 
doomed to the severest punishment, upon the 
great law of necessity — the safety of all. So the 
means employed by the legislature to prevent 
crimes should be more powerful, in proportion as 
they are destructive of the public safety, and as 
the inducements to commit them are stronger.* 

This brings us to the next branch of inquiry — 
the punishment of wrongs, with a view to their 
prevention in future — which is the only point to 

♦ Beccaria, c. 6. 
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be considered; since a crime committed cannot 
be undone. For this purpose we hang some, and 
transport others. But it may fairly be questioned 
whether either of these are truly effectual. They 
have both been adopted for a series of years, and 
crimes, so far from diminishing, have rather in- 
creased. This, it may be said, is the consequence 
of distress, and the increase of population. If 
so, I fear our vices have increased with the latter, 
and police, instead of improving, has been only 
retrograding. That this last is the fact, I cannot 
bring my mind to doubt; for our vicious and 
immoral habits, which of late have amazingly 
increased, plunge us into crimes, in order to 
indulge them. Now these, as Montesquieu justly 
observes, can never be cured by laws, but by the 
introduction only of opposite habits. The pre* 
vention of crime must be sought for in the refor* 
mation of the criminal. Let us then examine the 
human heart, and see if it is susceptible of amend- 
ment, otherwise our endeavours, however laud^^^ 
able, will for ever prove abortive. 

There are few diseases so obdurate, as to be 
really incurable. The modern pharmacopaeia has 
greatly reduced the number of many, that till 
lately, were pronounced desperate; and while 
science and experience go hand in hand, it is im- 
possible to say what may not be accomplished. 
Precisely so it is in our vices. Many abandoned 
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characters are now reformed, which, scarcely a 
century back, were consigned to a gaol, as ruined 
beyond redemption. Man is, no doubt, vicious in 
his nature; and his mind, like a field without 
culture, will bring forth weeds. But as even 
savage beasts, such as bears and lions, can be 
made tractable and docile, so the most savage 
amongst us, by a judicious imprisonment, accom- 
panied with reflection and religion might, be 
ameliorated and reformed. A wise legislator, 
saith Montesquieu,* will endeavour to reclaim 
people by a just temperature of punishments and 
rewards, by maxims of philosophy, morality and 
religion. Let us reflect what these have produced 
upon the present generation, and consider what 
has occasioned that astonishing diflerence between 
us and our barbarous ancestors. With all our 
vices, their savage, cruel, and vindictive habits, 
will endure no comparison with our humanity and 
philanthropy. To what is this diflerence owing ? 
To our nature, or to our learning and knowledge. 
If to the latter, why not adopt it in reforming, 
instead of destroying our criminals? Let us try 
the efiect of religious and virtuous exhortation, 
accompanied with solitary imprisonment; show 
them the beauty and the advantages of a devout 
and holy life; show them by examples, drawn 
from the history of men in all nations, and at all 

* Spirit of Laws, b. vi. c. 13. 
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times, the certain ruin that attends vice, and the 
certain happiness that rewards virtue ; show him 
how much you are advising him for his interest, 
that his happiness everlasting, isyour only object; 
and when he affords unequivocal proofs of a sin- 
cere and confirmed repentance, his vices will for- 
sake him. Provide him with pen, ink, and paper, 
with books proper to generate these sentiments, 
iand leave him in solitude to reflect upon your ex- 
hortations and advice : — " when the door is shut, 
let him shut out at the same time, all intrusions of 
worldly care; and dwell among objects divine 
and immortal. Those fair prospects of order and 
peace shall there open to his view, which form 
the most perfect contrast to the confusion and 
misery of this earth. Let him commune with his 
own heart, in the season of retirement, concerning 
the world. The world is the great deceiver, 
whose fallacious arts it highly imports him to 
detect. But in the midst of its pleasures and 
pursuits, the detection is impossible. We tread 
as within an enchanted circle, where nothing 
appears as it truly is. It is only in retreat that 
the charm can be broken; for this purpose, let 
him look back on his past life ; let him trace it 
from his earliest youth, and put the question, 
what have been its happiest periods ? wherever 
guilt entered into his pleasures, did not its sting 
long remain after its gratification was past ? con- 
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sider what the world now is, and what it will one 
day appear to be ; anticipate the awful moment 
of bidding it an eternal farewell ; think what re- 
flections will probably arise when he quits the 
field, and looks back on the scene of action ; con- 
template the world as subject to the divine do- 
minion. The greater part of men behold nothing 
more than the rotation of human affairs ; they see 
a crowd ever in motion, the fortunes of men alter- 
nately rising and falling ; virtue often distressed, 
and prosperity appearing to be the purchase of 
worldly wisdom. But this is only the outside of 
things. Behind the curtain there is a far greater 
scene, which is beheld by none but the retired 
religious spectator. Lift up that curtain when 
you are ahne with God ; view the world with the 
eye of a Christian, and you shall see that, while 
man's heart devisetb his way, it is the Lord who 
directeth his steps. You shall see that however 
men appear to move and act after their own plea- 
sure they are, nevertheless, retained in secret 
bonds by the Almighty, and all their operations 
rendered subservient to the ends of his moral 
government. You shall behold him obliging the 
wrath of man to praise him ; punishing the sinner 
by means of his own iniquities; from the trials of 
the righteous, bringing forth their reward ; and to 
a state of seeming universal confusion, preparing 
the wisest and most equitable issue. While the 
fashion of this world is passing fast away, he shall 
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discern the glory of another rising to succeed it ; 
he shall behold all human events, our griefs and 
our joys, our love and our hatred, our character 
and our memory absorbed in the ocean of eternity, 
and no trace of our present existence left, except 
its being ever well with the righteous, and ill 
with the wicked r* 

Such are among the few of the benefits to be 
derived from religious retirement, in the opinion 
of the most eminent divine, this, or any other age 
or nation has produced. It is impossible not to 
see and to acknowledge, the justice of his senti- 
ments. No man scarcely ever rises, from the 
perusal of a good book, without feeling some good 
impressions left upon his mind. Though they 
may be temporary, yet, if repeated, they cannot 
fail of at last becoming permanent. We see in 
the conduct of those who are in the habit of study* 
ing the heroic characters of the Greek and Ro- 
man classics, some resemblance of those sublime 
models. So it is even in our manners and beha- 
viour, which always bear a very strong affinity to 
those with which we associate, the gentleman and 
scholar, the lawyer and divine, the soldier and the 
sailor. May we, therefore, not conclude, that 
some good impressions may be wrought upon 
criminals, by the same means ; consult our mis- 
sionaries, and learn the success that has crowned 
their exertions, amongst even savage nations. In 

* Vol. I. Blair's Sermons, s. 9. 
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short, let us try. The attempt is laudable and 
humane. If we cannot reclaim all, let us strive to 
reform some; upon juvenile offenders, we can 
seldom fail. While yet the tree is young, it may 
be bent almost any way. We know that all great 
crimes proceed from sdiall : it rarely happens that 
a thief commences with a capital offence ; from^ 
pick- pocketing, he proceeds to burglary. En- 
omuraged by success, excited by temptation, and 
emboldened by impunity, he becomes familiarised 
with crimes, and dares to imbrue his hands in his 
brother's blood. The story of the boy who bit off 
his mother's ear at the place of execution, is well 
known, and may serve to elucidate the doctrine I 
have inculcated. 

That solitary confinement, with moral and re- 
ligious exhortations might not always succeed,' 
caimotbe disputed. But a failure in part, surely 
ought not to be objected to an hypothesis sue-' 
cessful upon the whole. Education and religion, 
surgery and pharmacy, have partially failed ; what- 
ever is human, is defective, and law and govern- 
ment, are at best, but an imperfect remedy for 
evil. 

It is now full 55 years, since the humane Jonas 
Hanway published his excellent book, entitled 
Defects of Police — the Cause of Immorality, with 
proposals to prevent Hanging and Transportation. 
To the disgrace of the age and country, this ad- 
mirable publication was suffered to die away quite 

N 
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neglected, and is now out of print. I had at last 
the good fortune to find a copy at the British 
Museum, from which I was permitted to take 
extracts. He recommends solitary imprisonment 
and labour, with religious instruction ; and books, 
pen, ink and paper, instead of hanging and trans- 
portation. By these means, he contends, delin* 
quents may be reformed instead of destroyed ; 
and from vicious characters, may become useful 
members of society. '* Solitary imprisonment 
and labour, such as the mechanic arts, with 
spinning and knitting, will be found most Service- 
able to the public and the prisoner. In common 
life, retirement, is even the best friend to virtue, 
and prevents that extravagance, which ends in 
suicide.* The father who enjoined his son by will, 
to be alone one hour every day, meant that he 
should repent of his past follies, and learn to live 
for the future. In solitary imprisonment, with 
books, pen, ink and paper, I should never be 
alone ; and the devil within me, would be less 
dangerous, than when strengthened by many 
demoniacs. The clergyman should attend the 
prisoner daily, and assist him in arranging his 
thoughts, giving rest to his soul, and filling him 
with hopes of joyful days, provided he will seek 

* This may fairly enough be urged, in reply to those who gave 
evidence before the House of Commons, that solitary confine- 
ment would most probably produce suicide. It is hoped, without 
vanity, that this passage may meet the eye of Mr. Peel. 
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for them by the only means they are to be found ; 
the intention being to bring him to a right sense 
of his condition, and, from an enemy, to convert 
him to a friend to social life.* 

" Persons guilty of smaller crimes, or concerned 
in unfortunate connections, which the law con- 
demns to death or transportation ; — here theline may 
be drawn with the most judicious and merciful pre- 
cision, by making the imprisonment of proportional 
duration. The same may be done in commisera- 
tion of the first offence, the character of offenders, 
the occasion, the temptation, the variety of cir- 
cumstances attending the crime and the criminal, 
with the probability of his becoming a good subject. 
Th^se being weighed by justice in an equal balance, 
the unavoidable defects of law may be corrected. 
To give encouragement to industry, and induce 
the prisoner to behave well, it might improve the 
plan, if his aliment were mended in quality, in 
proportion to his gain by labor. If some part of 
the produce of his labor were also reserved to him, 
when he should be discharged, it would be the 
means of preventing him from returning to his 
former evil courses. Though they may occa- 
sionally be allowed some small indulgence, solitary 
confinement must still be continued. There should 

* We often see the good effects of such admonitions^ on a cul- 
prit, at the gallows, which come too late to benefit society. How 
absurd ! Why not resort to them earlier, when he might be 
restored, a sincere penitent, to the bosom of his country. 

N 2 
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be dungeons for the refractory, with only bread 
and water, till the next quarter sessions ; when 
they should be reported, and what necessary to 
be done with them, then considered." — Letter 22. 

That this mode of treatment would prove more 
efficacious, in the prevention of punishment, than 
death or transportation, I have no doubt. It 
would exclude all hope, from vanity or pride, in 
despising its terrors. No man dies without glory, 
who has many witnesses of his death; and in 
transportation, he not only returns worse than he 
went ; but the object fails, by the example being 
too remote. But in the dismal horrors of a dun- 
geon, tormented with remorse, and racked with 
the upbraidings of a guilty conscience, which 
allow him neither quiet nor repose ; which drive 
him to distraction, and unman his soul, he finds 
himself without the consolations of the abandoned, 
who assume courage from despair, without the 
means of daring nobly, or of meeting death with 
callous indifference. In this distressing situation, 
ply him with moral advice, and religious instruc- 
tion, and a reformation will very shortly be 
effected. 

"The name of hospitals^'' saith Mr. Hanway» 
" should be substituted for that of prisons; and 
houses of correction should be changed into those 
of industry. The idea of malefactor, associated 
with that of penitentiary, is revolting and de- 
grading ; tending to extinguish all sense of shame> 
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which hardens ofienders, and renders punishment 
wholly unavailing. Flogging in the army, and at 
the cart's tail, is a barbarous punishment adapted 
for brutes, instead of men ; who, when treated as 
such, have ever afterwards been found so.*" 

** All punishment," saith Seneca,t " is either 
for amendment or for example, or that others may 
live more securely. What is the end of destroy- 
ing those poisonous and dangerous creatures, 
which are never to be reclaimed, but to prevent 
mischief? And yet there may be as much hazard 
in doing too much, as too little. A particular mu- 
tineer may be punished, but when the whole army 
is in a revolt, there must be a general pardon. 
The multitude of offenders is their security and 
protection. For there is no quarrelling with a 
public vice, where the custom of offending, takes 
away the shame of it. Neither is it prudent, by 
many punishments, to show a city, that the wicked 
are the major part. Besides, that it is a great 
dishonor for a prince to have many executions, as 
for a physician to have many funerals. Shall a 
father disinherit a son for the first offence ? Let 
him first admonish, then threaten, and afterwards 
punish him. So long as there is hope, we should 
apply gentle remedies." 

* The disgraceful practice of flogging boys at school, is equally 
reprehensible ; and is very deservedly censured, by the amiable 
Mr. Addison, in his inimitable Spectator. 

t Epistle 20. 
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. After all, one objection remains yet to be an- 
swered, the expense. I answer, that the public 
would receive an equivalent, in the labor of the 
offender during his confinement, and afterwards, 
in the event of his reformation, all of which are 
lost in his death; besides the expense of trans- 
portation, which the present hypothesis would 
direct into a more prosperous channel, . indepen- 
dently of the saving in the diminution of crime, 
which I shall suggest in the chapter on education ; 
and which will still further elucidate my prin- 
ciples, and ultimately supersede the necessity jof 
poor laws. 

** I will venture to maintain," saith the great 
Jonas Han way, '' that a man from the age of 15 
to 38 (the medium duration of life and labor) is 
worth at least 200/.* Supposing 50 criminals put 
to death in London and Westminster, and 50 moie 
in the whole kingdom, which might be sieved, it 
amounts in 30 years, to 3000/., which at 200/., is 
600,000/. Multiply this, five times, for the number 
of transports, and it is three millions, j^dd to 
this, the mischief of an army of enemies lurking 
in the bowels of your country, harassing and 
destroying the people, subverting peace, and ,de-r 
stroying salutary government." 

The means I have above recommended for. the 
suppression of crime, in the improvement of prison 
discipline, T have long and deeply considered; 

♦ At the time lie was writing, 1774. 
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and the result is, the strongest conviction of its 
ultimate success. Indeed, I could venture to 
pledge my reputation upon the event. For not 
only is the hypothesis reasonable, but as far as 
experience goes, is confirmed by the fact, which 
is superior to all theory. Accordingly, I have 
endeavoured throughout this work in general, as 
well as . in , this chapter in. particular, not to trust 
merely to opinion, or theory, but on every occasion 
have endeavoured^ where it was possible, to corro** 
borate all my. reasoning* by historical evidence. 
And in soijae instances I fear, my res^ders will 
think, I have carried this pruriency too far, and 
charge me with pedantry. But in a subject of 
such mighty importance, as law and government, 
where erroxs are most disastrous, it is better, I 
apprehend, to err on the safer side, by saying too 
much„ than too little. Therefore, on the present 
occasion, I have taken vast pains to inform my- 
self, where the fact was ascertainable, what success 
resulted from solitary confinement, accompanied 
with religious instruction. And I am happy in 
having it in my power, to assure my readers, that 
the attempt has been productive of the most salu- 
tary benefit, and fully confirms my hypothesis. 

Upon inquiry at the difierent penitentiaries 
round London, I find their treatment, which in the 
main, agrees with the plan above suggested for 
criminals, has uniformly been attended with suc- 
cess. The Magdalen, which on account of its 
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seniority, takes the lead on this occasion, is truly 
gratifying. It was opened in 1758, and from that 
period, down to 1826, out of 6ve thousand nearly 
four thousand have been rescued from the jaws of 
destruction. A. probationary ward is instituted 
for the young women on their first admission ; a 
separation of those of different descriptions and 
qualifications has been established ; and apart- 
ments fitted up in the lodge of the hospital for the 
residence of the chaplain. The treatment of the 
women is of the gentlest kind. They are instructed 
in the principles of the Christian religion, in reading, 
in several kinds of work, and the various branches of 
household employment, to qualify them for service^ 
or other situations, wherein they may honestly 
earn their bread. The chaplain attends them 
daily to promote and encourage their good resolu- 
tions, and to exhort them to religion and virtue. 

The following table of admissions and discharges 
will afford a clear view of the success of this 
Christian undertaking. 
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Admitted. 



Previoiul^ 
to 18S6. 



^298 



In 

18f6. 



85 



Total, 



5SS3 



a m 



53S3 



Reconciled to friends, 
placed in service, or 
other reputable and 
industrious situations. 

Lunatic, troubled 
with fits, or incurable 
disorders. . . • 

Died 

Discharged at their 
own request. . . 

Discharged for im- 
proper behaviour. 

Left the house. . 

In the house 4 Jan. 
1827 .... 



Discharged. 



Previously 
to 1826. 



8569 

108 
97 

862 

591 



5222 



In 
1826. 



55 




1 

16 

7 
2 



81 



Total. 



8624 



108 
98 

878 

598 

2 

5808 
80 



5888 



The result of the Penitentiary at Pentonville, of 
which, his present Majesty is patron* is no less 
cheering, and successful. The committee states 
that the division of a prompt ward for the purpose 
of classification* into distinct wards* has been 
attended with the most beneficial effects. That 
the prompt wards are those in which the appli^ 
cants for reception are first placed ; from thence, 
as their conduct may be found* they proceed into 
the probationary ward ; and* if they continue to 
merit the good opinion of their matron* after the 
expiration of the time of probation* they are moved 
into the full admission ward ; until which time 
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their admission into the asylum is not considered 
complete. 

This benevolent institution commenced in 1 807» 
and down to April, 1829, 

Applications were 4145 

Received 1620 

Placed out to service 497 

Reconciled and restored to their friends 405 

Married; besides 34 more from service, or from their 

friends . ^ 9 

Left the house at their own request 198 

Discharged from various causes 260 

Eloped 26 

Left from ill health 17 

Sent to their parish 4 

Left 6n account of pregnancy 8 

insanity 2 

Discovered to have been in the house before • 1 

Died 28 

1510 
In the house 1st April, 1829 110 

Total, 1620 



Now here we find no less than 4595 persons re- 
stored to society, who, if left to themselves, 
would, the greater part of them, in all probability, 
not only have perished, but would have entailed 
also upon thousands more, disease and crime. 
And if such success attends the measure upon 
persons of this description, where is the authority 
for saying, that such treatment of criminals would 
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not be productive of reform ? As far as reasoning 
by analogy will help us, we may fairly presume 
that it would : and, if so, why is it not* resorted 
to ? If only half were reformed, which » no doubt, 
would be the case, it surely would be most de- 
sirable. On visiting Bridewell, I am sorry to 
find, it is not generally resorted to ; the governor* 
assures me that solitary confinement would provd 
most successful. He told me that m such f em in- 
Hancesi as he had the opportunity of making the ex- 
periment , he found • it alwaj/is salutary. • His mode 
was, in the first place, to confine them^ and if this 
did not in a short time succeed, he rendered if 
more rigorous,, with a reduction of their diet, and 
a irelbrmation accordingly ensued. One youth, in 
particular,, the son of a. reputable character, whos6 
name he mentioned, but which for obvious rea- 
sons cannot be communicated, was sent for steal- 
ing a M^tch ;• but being of respectable^ parents, he 
was desirous of /Feclaimiagj rather than of punish- 
ing him^ . For this purpose- he obtained Hke pet* 
ms^iw of Sir Peter Laurie, wliom he represents, 
I %0i }mppy to inform my 'readers^ '8^ ^xtrem^ly 
fs^yo!jira)^l@ tQ( this humane treatment. '^ The boy 
was, be ap^ures me^ very artfuU and could not be 
trepaned, by any questions^ to adBiiit the fact 
But- after about, I think, .three weeks confine- 

* Mr. Osborne. He gave me every information in the most 
obliging manner, and it is with pleasure I take this opportunity 
of remembering it. 
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ment, he wrought a complete change in him« and 
he at length confessed. Now here we see the 
salutary effects of solitary confinement. Had this 
youth been sent to the tread-mill — which Mr. 
Osborne represents as productive of no other good 
than the mere benefit resulting from their labour 
— he would have come out more depraved than 
he went in ; but, owing to the discernment of this 
excellent governor, and the philanthropy of Sir 
Peter, this unhappy youth was restored to him- 
self, his parents, and his country. 

In addition to this information, I have made some 
inquiry also at the House of Correction for the 
County of Middlesex, where I learned that soli- 
tary confinement, the punishment sometimes or- 
dered, was found productive of very salutary 
effect. When prisoners are found refractory^ the 
governor* assured me that nothing better suc- 
ceeds, and that it is therefore frequently resorted 
to, of which he mentioned several instances. 
That no punishment is so much dreaded by of- 
fenders, and that in nine days, on one occasion, 
and in his experience, which had been but recent, 
it produced a surprising effect upon a most aban- 
doned criminal ; but whether it was productive 
of a thorough reformation of criminals, it was not 
in his power to say, there being frequently eight 

* In November, 1829. He appeared a very intelligent per* 
son, well qualified for the situation ; and in no respect reserved 
in his communication. 
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liundred prisoners under his eye, which made it 
impossible to give that minute attention which 
might enable him to answer the question ; when 
they quitted the prison he saw no more of them, 
but during their confinement it was held over 
them in terror, and resorted to with success. 

Since writing the above, I have been favoured 
with the perusal of Captain Hall's Travels in Ca- 
nada and the United States, a work of consi- 
derable interest and merit. In Philadelphia, it 
appears that the experiment of solitary confine- 
ment, upon the plan I have suggested, has ac- 
tually been tried, and has succeeded. 

** The prison there," saith this gentleman, " is 
a more interesting object of humanity than the 
most gorgeous palace. It presents the practical 
application of principles which worldly men have 
derided, and philosophy has applied, without 
daring to hope for their adoption. 

*^ The exterior of the building is simple, with 
rather the air of an hospital than gaol. A single 
grated door separates the entry from the street. 
On entering the court-yard, 1 found it full of 
stone-cutters, employed in sawing and preparing 
large blocks of stone and marble ; smiths' forges 
were at work on one side of it, and the whole 
court is surrounded by a double tier of work- 
shops, in which were brushmakers, tailors, shoe- 
makers, weavers ; all at their several occupations, 
labouring, not only to defray to the public the ex- 
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penses of their confinement, but to provide the 
means of their honest subsistence for the future. 
I passed through the shops/ and paused a moment 
in the gaol, to look dovrn on the scenes below. It 
had none of the usual features of a prison-house ; 
neither the hardened profligacy which scoffs 
down its own sense of guilt, nor the hollow-eyed 
sorrow which wastes on a living death of unavail- 
ing expiation* There was neither the clink of chains 
nor yell of execration ; but a hard-forking body 
of men, which, though separated by justice from 
society, were not supposed to have lost the dis- 
tinctive attribute of: human nature. They -were 
treated as rational beings, operated upon by ra- 
tional motives, and repaying this treatment by im- 
proved habits, by industry and submission. They 
had been profligate, they were sober and decent 
in behaviour ; they had been idle, they were ac- 
tively and usefully employed ; they had disobeyed 
the laws, they submitted (armed as they were 
with all kinds of utensils,) to the government of a 
single turnkey and the barrier of a single grating. 
The miracle which wrought all this was humanity, 
addressing their self-love through reason. I en- 
vied America this system. I felt a pang that my 
own country had neither the glory to have in- 
vented, nor the emulation to have adopted it. 

" By William Penn, the punishment of death 
was abrogated in all cases, except wilful and pre- 
meditated murder, where it was admitted in obe- 
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dience to the will of God. These humane and 
Christian laws, when transmitted to England, 
were all repealed by the queen in council ; but 
were immediately re-enacted, and continued till 
1718, the epoch of Penn's death. The penal code 
of England was then revived. The constitution 
of Pennsylvania, framed upon the declaration of 
independence, directed, in one of its first provi- 
sions, ' the legislature to proceed to the reforma- 
tion of the penal laws, and to invent punishments 
less sanguinary and better appropriated to the 
various degrees of criminality.' In 1786, when 
the close of the war left leisure for internal im- 
provement, an attempt was made of commuting 
the punishment of death for that of hard labour, 
in some cases which had before been capital. 

** This labour, however, was public, and was 
soon discovered to attain none of those desirable 
ends of punishment, hardening rather than .reform- 
ing the criminal, and creating in the public mind 
commiseration for the sufferer, rather than ab- 
horrence of the crime. 

*' In 1787, Dr. Rush, who had for several years 
borne testimony against the system of public pu- 
nishment, read a paper to a society for political 
inquiries, held at the house of the venerable 
Franklin, entitled, ' An Inquiry into the Influence 
of Public Punishment on Criminals in Society,' 
which was afterwards published. In this he ex- 
posed the errors and mischief of the penal laws 
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that had been recently passed, and proposed that 
all punishments should be private^ and that they 
should consist of confinement, different kinds of 
labour, low diet, in solitude, accompanied with 
religious instruction. 

'' The principles contained in this pamphlet 
were opposed with acrimony and ridicule in the 
newspapers. They were considered as the 
schemes of a humane heart, but wild and vision* 
ary imagination, such as it was impossible, from 
the nature of man, and the constitution of his 
mind, ever to realize. Notwithstanding, how- 
ever, a most powerful opposition, the law was 
repealed, after it had, by a continuance of three 
years, proved the correctness of the arguments 
which had been urged against it. In place of 
public punishment, hard labour in private, soli- 
tary imprisonment, and low diet were substituted^ 
and inspectors were appointed, to carry the pro- 
visions of the act into execution. 

*' In 1788, Dr. Rush published a second pamph- 
let, entitled, * An Inquiry into the Justice and 
Policy of Punishing Murder by Death.' 

" In 1793, Mr. Bradford, the Attorney General 
of Pennsylvania, published an inquiry how far the 
punishment of death is necessary in Pennsylvania, 
with documents from the criminal courts of the 
Btate, calculated to enforce the principles laid 
down by Dr. Rush. 

" An account of the gaol was added by C^ 
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Lowndes, one of the inspectors of the prison. At 
the following session of the legislature, the pu- 
nishment of death was abolished for all crimes con- 
cept murder of the first degree; and a motion was 
made, during the session of 1809, to abolish it 
altogether. 

" Regulations of the prison. — The gentlemen 
who first took the task of inspectors, encountered 
considerable opposition from those who had, or 
imagined they had, an interest in the abuses of 
the old system; the gaoler had grown rich by 
gaol fees, the sale of liquors, and similar perqui- 
sites, and was naturally a decided enemy to inno- 
vation. The prisoners, on being informed that 
their former habits of indulgence in drunkenness 
were to be replaced by labour and sobriety, took 
alarm, and the evening of the first day, on which 
the experiment was tried, made a desperate effort 
to escape. But upon the restoration of order, the 
adoption of mild but decided conduct ultimately 
secured the most perfect obedience. The pri- 
soners were informed that their treatment would 
depend upon their conduct, and that those who 
evinced a disposition that would afibrd encou- 
ragement to believe they might be restored to 
liberty, should be recommended for a pardon* 
But if convicted again, the law, in its fullest 
rigour, would be carried into effect against them. 
A change was early visible; they were encou- 
raged to labour — their good conduct was re- 

o 
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marked; many were pardoned, and before one 
year was expired, their behaviour was, almost 
without exception, decent, orderly, and respect- 
able. 

'' 1 . Cleanliness. — ^The criminal, on coming into 
the gaol, is bathed, and clothed in the prison 
dress. His face and hands are washed daily, his 
linen is changed weekly, and he bathes during 
the summer. The apartments are swept and 
washed once or twice a week. 

" 2. Lodging. — The prisoners lie on the floor 
in a blanket, about thirty in one room. The hoars 
for rising and retiring are announced by a bell. 
A lamp is kept burning, — so the keeper has con- 
stantly a view of the apartments. 

" 3. Diet. — They take their meals with the 
greatest regularity by sound of bell. Silence is 
enjoined while eating. For breakfast they have 
about three-fourths of a pound of good bread, 
with molasses and water. At dinner, half a 
pound of bread and beef, a bowl of soup and po- 
tatoes, sometimes herrings in the spring. At 
supper, mush, molasses, and sometimes boiled 
rice.* Slight offences in prison are punished by 
a curtailment of diet. Spirituous liquors or beer 
never enter the walls, nor are provisions per- 
mitted to be sent to the convicts. 



• Query — the propriety of such diet in a prison ? it renders 
men extremely prolific. 
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*' 4. Sickness. — A room is appropriated to the 
sick, with a physician and nurse to attend them. 
But the regularity of their lives almost secures 
them from disease. 

*' 6. Religious Instruction. — Divine service is 
performed on Sundays, and good books are dis- 
tributed. 

** 6. Labour. — ^Work suitable to the age and 
capacity of the convicts is assigned, and an ac- 
count opened with them. They are charged with 
their bread, clothes, the fine imposed by the 
state, and expense of prosecution, and are cre- 
dited for their work. At the expiration of their 
time of servitude, half the amount of the sum, 
if any left, after deducting the charges, is paid to 
them. As the board is low, the labour constant, 
and the working hours greater than among me- 
chanics, they usually earn more than their ex- 
penses. On several occasions, the balance paid 
to a convict, has amounted to more than one 
hundred dollars ; in one instance it was one hun- 
dred and fifty, and from ten to forty dollars are 
commonly paid. When, from the nature of the 
work at which the convict has been employed, or 
from his weakness, his labour does not amount to 
more than the charges against him, and his place 
of residence is at a distance from Pennsylvania, he 
is furnished with money sufficient to clear his ex- 
penses home. The price of his boarding is six- 
teen cents (about ninepence) per day, and the 

o2 
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general cost of his clothing for a year, is about 
nineteen dollars thirty-three cents. 

'* 7. Corporeal punishment is prohibited on all 
occasions. The keepers carry no weapons, not 
even a stick. 

" 8. Solitary Confinement. — The solitary cells 
are sixteen in number ; their dimensions six feet 
by eight, and nine feet high. Light is admitted 
by a window at the end of the passage, and by a 
smaller window placed above the reach of the per- 
son confined, and admits the light only from above. 
Stoves in winter are placed in the passage, out of 
reach of the convicts. No conversation can take 
place between the several cells but by vocifera- 
tion, and as this would be heard, the time of pu- 
nishment would thereby be increased. The pri- 
soner is therefore abandoned to the gloomy so- 
ciety of his own reflections. 

'* His food consists of only half a pound of 
bread per day. No nature has been found so stub- 
born as to hold out against this punishment^ or to 
incur it a second time. Some veterans in vice 
have declared their preference of death by the 
gallows to a further continuance in that place of 
torment. A convict of the name of Jackson, who 
acknowledged himself to be an accomplished 
villain, and to have been in most of the gaob in 
the United States, was sentenced to hard labour 
for several years in Pennsylvania. He gave much 
trouble, and at length escaped. He was pursued 
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to Maryland, and on his way back escaped again. 
He was finally taken and lodged in the cells, 
where, full of health and with a mind high toned, 
he boasted of his resolution and of the impossibi- 
lity of subduing his spirit, or of effecting any 
change in him. But after having been confined 
some time, an alteration in his deportment be- 
came evident, and he took occasion, when the in- 
spectors were going through the prison, to enter 
into conversation with them, and inquired how 
an old comrade in iniquity, who had been long 
confined, obtained his release from the cells.^ 
The reply was, he had promised to behave well, 
and had been put upon his honour. Would you 
trust mine, he rejoined ! Yes, was the answer, if 
you will pledge it. He did so, was released, 
went cheerfully to work, and behaved with pro- 
priety during the remainder of his time. 

" 9. Inspection. — ^Visiting inspectors attend the 
prison, at least twice a week, to examine into the 
economy, hear the grievances, and receive the 
petitions of the prisoners; lay reports monthly 
before the board of controul, and in every point 
ensure the regularity of the system, particularly 
by watching the conduct of its subordinate agents, 

* This man had been confined six months in the cells, at the 
end of which time, being completely subdued, he was let out 
upon his solemn pledge of good behaviour, and gave no trouble 
during the rest of his time. In this case the mild conversation 
and serious advice of one of the inspectors powerfully assisted. 
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as the keepers, turnkeys, &c. They are fourteen 
in number. 

" Such is the outline of the system on which 
Pennsylvania, and the states which had followed 
her example, may securely pillow their fame. 
Objections, however, have been raised to it Its 
mildness has been represented as a temptation 
to crime, yet crimes have diminished since its 
adoption. ' More persons,' says Mr. Bradford, 
' were tried for larceny and burglaries, while 
these offences were capital, than since the punish- 
ment has been lessened.' I have heard it said 
that thefts were committed for the sake of re- 
turning to prison. And this is so far true that 
negroes, who had neither friends nor means of 
getting their bread, had in some instances pro- 
cured their own return to an abode in which their 
few wants are provided for, a provision com- 
prizing all the enjoyments of which their lives 
are susceptible. This objection is in fact so rare 
and unique that I doubt whether the friends of 
the institution should feel very anxious for its re- 
moval. It would, however, be hazardous to as- 
sert that the system is suited to the meridian of 
all nations, or rather that all nations are capable 
of receiving it. Transplanted into many Euro- 
pean states, it would altogether change its cha- 
racter, as the torch, which has a dim speck in 
the sunshine, becomes a shining light in darkness. 
The prison would be without the walls, and inno- 
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ceace would take refuge within. In truth liberal 
and humane institutions cannot co-exist with ty* 
ranny and moral debasement. They who rule 
by the lash and the bayonet have incapacitated 
themselves from employing the golden weapons 
of humanity." 

These concluding observations of Captain Hall 
must necessarily give us a very exalted idea of 
his philosophy, and of the American legislator's 
profound knowledge of human nature. '* The 
severity of punishments is fitter for despotic go* 
vemments, whose principle is terror, than for a 
monarchy or a republic, whose spring is honour 
and virtue."* 

'' In moderate governments, the love of one's 
country, shame and the fear of blame, are re- 
straining motives, capable of preventing a multi* 
tude of crimes. Here the greatest punishment 
of a bad action is conviction. The civil laws 
have therefore a softer way of correcting, and do 
not require so much force and severity. 

'' In those states a good legislator is less bent 
upon punishing than preventing crimes; he is 
more attentive to inspire good morals than inflict 
penalties." 

After these decisive authorities, I shall not of- 
fer any further reasons in support of my hypo- 
thesis, but conclude with hoping that the public 

* Spirit of Laws, b. vi. c. 9. 
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will force this important subject upon the serious 
attention of the legislature. 

There is, howerer, one offence which perhaps 
I should not stand excused, if I passed over in 
this chapter without notice — I mean adultery. The 
circumstances under which it is too often com« 
mitted, such as treachery to friends and confi- 
dence abused, with the injury it occasions in fa- 
milies, render it a very atrocious crime. 

The policy of the law, which requires that, on 
account of the offspring, the marriage bed should 
not be defiled, renders a compensation in damages 
for this ofience very questionable. On a poor 
man, whose inability to pay the damages, obliges 
him either to fly from justice, or suffer a duration 
of imprisonment beyond the measure of the of- 
fence—this remedy might be a sufficient restraint. 
But to a rich man, by whom this offence is gene- 
rally committed, it appears little more than a pri- 
vilege to purchase an exemption from punish-- 
ment. The conduct of that pragmatical fellow at 
Rome, who went about giving every one he 
pleased a box on the ear, and then tendering them 
sixpence, the fine imposed by the law on that of- 
fence, is familiar to us all. Policy in the pre- 
vention of crime requires the infliction of punish- 
ments calculated to deter, rather than the imposi- 
tion of pecuniary damages, which while they may 
prove a very inadequate satisfaction to some, may 
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be considered by others, if they happen to be 
rich, in the light of impunity. In this case, the 
object of the legislator is frustrated. If they on 
the contrary happen to be enormous or excessive, 
the party is reduced to poverty, and thereby per- 
haps occasions the ruin of his family. 

In punishments, saith Montesquieu, we should 
never forget '' that Providence hath given shame 
to man, and therefore let the heaviest part of it 
be the shame that attends it." Let the adulterer 
be excluded from all offices of honour or trust, 
and let the depravity of the offence be deemed a 
proof of the depravity of his mind. On this sub- 
ject the decorum of the Athenians is worthy of 
observation. No person convicted of debauchery 
was suffered to speak in their public assemblies.* 
At the same time the hope of amendment should 
not be abandoned, and after a certain period he 
should be restored, since the object of all punish- 
ment is to reform and not destroy. At the 
same time the wife should not go unpunished. 
But to force her into the streets, is reducing her 
to despair, and driving her to the commission of 
more venial, though not less heinous crimes. 
Her confinement in a penitentiary, if limited to 
the period of her reformation, might be produc- 
tive of salutary good, unless previously reconciled 
to her injured husband. In speaking of this of- 
fence, I would not be understood as meaning to 

* Smith's Thucidides, b. 1. inxiote. 
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exculpate my own sex. Adultery on the part of 
the husband, though certainly less injurious in its 
consequences, is still an offence, and such as a 
conscientious man could not commit without 
compunction. If the world, instead of treating 
it with levity, were to regard his infidelity as im- 
plying a certain degree of moral turpitude, we 
perhaps might be adopting the best means for re- 
straining the lubricity of our wives. 
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CHAPTER I. 

Population.* 

As subsistence or supply can never permanently 
exceed demand, so neither can population ever 
permanently exceed supply. For a short period 
there may be, and frequently is, a redundancy in 
both. Commodities sometimes exceed, and some- 
times fall short of the demand. Population, too, 
may occasionally preponderate. The crops may 
partially fail, a famine may happen, and the im- 
portation of com in some years may become 
necessary. Pending a dearth, the population 
would of course exceed the supply. But as waters 
hasten to their level, so population and subsist- 
ence quickly find their just proportions. The 
producer constantly aims at adjusting the supply 
to the demand, and no state can ever multiply 
beyond its produce or subsistence ; for over pro- 

* On this subject the policy of the legislature excites our pity 
and contempt. In one session, abortions are made capital; in 
another, a bill is introduced to transport our redundant popula- 
tion — thus vainly expecting to produce the same effects in legis- 
lation, as the centripetal and centrifugal powers in astronomy. 
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duction and over population are gross contradic- 
tions. Should the demand for labour increase, 
which is generally the case in improving coun- 
tries, wages will rise; this, by enabling the 
labourer to provide subsistence for his children, 
they would increase. This occasioning an in- 
crease in the demand, would increase the supply 
of food, and population and supply would increase 
progressively ; for an increase of mouths requires 
an increase of food, without which this increase 
would be impossible. When the supply of la- 
bourers is equal to the demand for labour, wages 
will cease to advance. These being the means 
of obtaining sustenance, its supply will be ac- 
commodated to the demand; and if that con- 
tinue stationary, the population, which can never 
permanently exceed subsistence, will continue 
also stationary. Should the supply of labour 
exceed the demand, in consequence of either a 
failure in the market, or of a diminution of pro- 
duction, wages will fall ; which, by reducing the 
means of obtaining food, the supply will quickly 
be reduced to a level with this reduced demand, 
and by consequence the population would dimi- 
nish. ** It is in this manner that the demand for 
men, like that for any other commodity, neces- 
sarily regulates the production of men ; quickens 
it when it goes on too slowly, and stops it when 
it advances too fast. It is this demand which 
regulates and determines the state of propagation 
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in all the different countries of the world; in 
North America^ in Europe, and in China; which 
renders it rapidly progressive in the first, slow 
and gradual in the second, and altogether sta* 
tionary in the last." * 

To affirm that '' population increases before 
subsistence/' t then, is a positive contradiction, 
and is as impossible as for the efiect to exist 
before the cause. On the contrary, it increases 
progressively with the increase of food, which 
can be obtained only by wages, and increases only 
as they increase, and they rise as the demand for 
labour rises. But this demand could never have 
existed, had the supply exceeded the demand for 
labour, or even had been only equal to it. A 
farmer or a manufacturer increases his labourers,, 
because his labour, or, which is the same thing, 
because his stock or production increases, and he 
reduces them because that diminishes. Increase 
of population, then, is not the cause, but the effect 
of an increase of labour, in consequence of an 
increase of stock, without which there would have 
been no increase or advance in wages, and con- 
sequently no increase of population. 

Suppose the present subsistence only adequate 
to the existing population, without any further 
demand for labour. As no increase of wages 
would take place, there would be no increase of 

• Weahh of Nations, b. i. c. 8. 

"t* MalthuB on Population, b« i. c. 1. 



206 ESSAY ON CIVIL POLICY, 

food» and consequently no addition would be made 
to their number; since, what was given to one 
mouth must be taken from another ; and such as 
might be born, would be born only to perish them- 
selves, or to succeed those who did ; since a given 
quantity of food can subsist only a given number 
of persons. It would be another miracle, to have 
twelve baskets remaining, after feeding 5000 per- 
sons with five barley loaves and two small fishes. 

If population at any time be, then, in excess of 
production, which it may be for a time, but never 
permanently,— as the supply sometimes exceeds 
the demand, and this is also sometimes greater 
than that — it must be in consequence of a dimi* 
nution of subsistence or supply, instead of an 
increasing population — the efiect of a pre-existing 
cause, which, like the warmth of the sun, though 
it may be felt, yet transiently evaporates after he 
is set. 

Sustenance is the efficient cause of population, 
which multiplies as that enlarges, and declines 
as it diminishes; which, like the shadow that 
vanishes with the substance, will cease when 
production is no more. 

Where then are the 121 millions, totally unpro- 
vided for, to come from, respecting whom Mr. 
Malthus ^ expresses such fearful anxiety, as to 

* ** Suppose the population 11 millions, and the present 
produce equal to their support ; in the first 25 years the popula- 
tion would be 25 millions, and food being also doubled, the 



POPULATION. 207 

recommend celibacy and late marriages? Can 
the means of subsistence be said to be exhausted, 
while so many forests^ parks, and chases are con- 
tinued for the game and hunting of the lordly 
aristocracy, at the expense of the industrious 
labourer, from whom we derive all our food, our 
clothing, and our habitation?* Long before the 
population arrived at even 25 millions, after sus- 
tenance diminished, there is an utter impossibility 
of it ever reaching the former amount; for the 
moment the demand for labour ceases, that mo- 
ment, we have seen, population diminishes. This 
Mr. Malthus himself admits, in the 11th chapter, 
where he says, that *^ the increase of population 
is necessarily limited by the means of subsist- 
ence." In his admirable work on political eco* 
nomy, he expresses himself in still stronger terms : 
" it is impossible that the number of demanders 

means of subsistence would be equal to this increase. In the 
next 25 years the population would be 44 millions, and the 
means of subsistence only equal to support SS millions. In the 
next period the population would be 88 miUions, and the means 
of subsistence just equal to the support of half that number ; and 
at the conclusion of the first century the population would be 
176 millions, and the means of subsistence only equal to the 
support of 55 millions, leaving 121 millions totally unprovided 
for." — Essay on Population, b. i. c. 1. 

* ** While there is waste among the rich, or land remaining 
uncultivated, complaints for want of food cannot be justly 
founded ; or at least the pressure of distress is to be attributed 
to the ill conduct of the higher classes, and bad management of 
the land." — Ibid. b. iii. c. 1 1 . 
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should increase, while the quantity of produce 
diminishes, since the demanders can only exist 
by means of the produce." * Excess of popula- 
tion is therefore the elSect of the diminution of 
labour, and not of production. 

This apparent contradiction Mr. Malthus ex- 
plains, by observing, that ^' population has a ten- 
dency to increase faster than subsistence." t ^^^ 
this increase of population faster than subsistence 
would cease as it diminished. Though many 
would, no doubt, survive long enough to feel the 
pressure of want, yet they would decline as fast 
as they before increased. This is not mere hypo- 
thesis, it is an ascertained fact. 

The following average of deaths, in proportion 
to the average price of corn, in seven manufac- 
turing districts, is taken from Mr. W. Jacob, on 
British Agriculture : — 

1801 118 3 55,965 

1804 60 1 44,794 

1807 73 8 48,108 

1810 106 2 54,864 

From this extract, the diminution of population 
is progressive with that of food. In one year 
upwards of 10,000 appear to have died in conse- 
quence of the diminished supply — ^for this, I pre- 
sume, was the cause of its deamess. Such being 
the £3ict, where is the ground for apprehending 

* Essay on Population, c. 3, s. 1. "f- Ibid. vol. ii. p. 518. 
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such an astonishing increase of population, as to 
render late marriages or celibacy necessary. If 
one year could produce such havoc, what would 
half a dozen do? Would it be limited to 60,000, 
or would it not rather diminish geometrically? 

The above average of deaths to the average 
subsistence, is better than a thousand arguments 
drawn from the laboured supposition of hypothesis. 
I shall, therefore, content myself with merely 
observing, that as population begins with supply, 
or food, so it must end with it ; as the effect must 
cease with the cause. This Mr. Malthus does 
not himself dispute. He only contends that it 4s 
the nature of population to increase geometrically, 
while supply increases only arithmetically ; * and 
thence he infers that population will in time 
become so immense, that no supply would be 
adequate thereto-^an absurd and impossible sup- 
position; for the moment supply diminished, that 
moment we have seen population would diminish. 
As the demand for labour was neither sudden nor 
impetuous, but gradual and progressive, so it 
would in the same manner decline. In the same 
ratio population would diminish, or in all proba- 
bility perish, rather sooner, from the want of food, 
than it increased in consequence of multiplied 
production. There does not then appear any 
ground for advising either celibacy, or deferring 

* Vol. ii. p. 520, in tiotis; an opinion founded in ignorance of 
tbeftcunditjr of animal and vegetable production. 

P 



210 ESSAY ON ClVtL POLfCY. 

marriage to an advanced period of life, to check 
population. If indeed this were generally to be 
the case, it might stop population altogether; for 
a rigid abstinence from women, till the meridian 
of life, would in most constitutions impair, if not 
destroy, the power of propagation altogether. In 
women celibacy is known to be productive of much 
illness and of many disorders. Nor would men 
in general be altogether exempt from those hu- 
mours which, I am well assured, are the insepa- 
rable concomitants of celibacy, by counteracting 
the laws of nature. In this view, therefore, the 
remedy would be as bad, if not worse, than the 
disease ; and Mr. Malthus's suggestions are re- 
butted by natural objections. Impotence in pa- 
rents is productive of feebleness in children, and 
in place of a hardy and robust population, the 
state would be afflicted with a delicate and puny 
race, incapable of either laborious fatigue or the 
hardy exertions of a military life, so essential to 
the prosperity and safety of the state. 

Imprudent marriages are unquestionably the 
great source of .misery in most countries, as well 
as in this; and if judgment would take the reins 
ad well as love, it would add greatly to the sum 
of general happiness. But to say that the excess 
of population is the result of imprudent marriages, 
would not remove the difficulty by deferring mar- 
riage, since a late marriage may be as imprudent 
as an early one ; and the chance of happiness in 
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this is infinitely greater. Happy marriages teldom 
or ever result from a cool calculation of profit and 
loss. In this, as in all human affairs, fortune will 
be found to govern ; and if the great business of 
life is to be the result of deliberate wisdom, what 
shall we undertake ? What then, it may be said, 
are we to plunge headlong, without reason or 
reflection? By no means. I agree with Mr. 
Malthus, that it is '* clearly the duty of every 
individual not to marry till he has a prospect of 
supporting his children." * But if this prospect 
does not appear till the meridiaua of life, it will 
come too late. It is contrary to the eternal law 
of nature for a man to say he will marry when he 
pleases. He must marry early in life, otherwise 
the evil will be greater than the good. Neither 
health nor happiness, nor a sound population, 
can ever be expected in late marriages; it must 
be undertaken presently, or never. Like the 
choice of a business, it is the great duty of every 
individual to choose the best, and that most suit- 
able to his genius. But it admits of no delay; 
he must be brought up to it in bis youth; though 
by deferring it he might make a better choice. 
So in marriage he must make the best and most 
prudent choice, but it must be in early life, or 
laid aside altogether. Some acts may be delayed 
and some not ; apprenticeships and marriages are 
of this description. If embraced, it must be 

• B. iv. c. 1. 

p2 
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presently. Old men are incapable of love, and 
old women of children. Imprudent marriages 
are to be condemned, and late ones prohibited, 
as repugnant to nature and injurious to society ; 
therefore Mr. Malthus is mistaken in saying that 
** no age is fixed for marrying, except that of 
having a fair prospect of being able to maintain a 
family." ♦ For nature herself has fixed the age, 
which neither man nor prudence can alter — ^this 
age is, the ability to produce and rear a family. 

Since writing the foregoing, I have perused 
Mr. Sadler's elaborate work, entitled, the Law of 
Population. This book appears to be written for 
the purpose of confuting Mr. Malthus, and agrees 
in the main with what I have above stated. 

" In every view of the question," saith the 
learned author, '' and most of all in that taken 
by the author whose principles I am opposing, I 
am therefore fully warranted in treating these 
ratios as an abstract question ; and so regarded, 
there probably never was an assertion hazarded 
upon any subject that has engaged the attention 
of mankind, from the creation to the present hour, 

* Vol. ii. p. 537. Mr. Maldius adds, that ** the lowest pro- 
spect is, when a maD in health can earn such wages as, at the 
average price of corn, will maintain the average number of living 
children to a marriage.*' The idea is ingenious, and might prove 
an excellent prevendve against a monopoly in com; but its fluc- 
taating price would, I apprehend, prove a ibrmidable objection 
to his hypothesis. 
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SO palpably at variance with truth, as that which 
represents the natural rate of increase of human 
sustenance to be slower than that of the increase 
of human beings, to say nothing of the astonish- 
ingly great and continually iucreasing disparity 
contended for by the author. It seems absolutely 
necessary to recall the advocates of such notions 
to the evidence of their own senses. Which of 
those vegetable or animal substances, whose plain 
destiny it is to administer to the necessities of 
man, is it that multiplies in a slower ratio than 
himself? or rather, which is it, on the contrary^ 
that does not increase much faster? many of them„ 
indeed, at a rate which baffles all the powers of 
calculation to express 1 In what situation can the 
human being be placed, whatever may be its 
habits, which does not see his food multiply: 
around him with a rapidity truly astonishing* 
whether he avail himself of the gifts of nature, or 
through ignorance or oppression expire amidst 
their profusion? Suppose him placed in the 
lowest condition of life, and to exist as an animal 
of prey, that prey is almost infinitely more prolific 
than himself. To take but one example of the 
£Bbct, from each of the elements that furnish it, a 
single pair of any of the species of wild edible 
quadrupeds, a celebrated historian of nature ob- 
serves, would in four years multiply into four 
millions and a half; the increase of a flock of wild 
pigeons, in the same space of time, would He 
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isdmost inconceivable. Wilson, the American or* 
Qithologist, calculated the numbens of a single 
flight of them, which he observed, at about two 
thousand millions — an almost incredible fact, were 
it not corroborated by similar accounts. In the 
earlier history of the colonies, they were called 
the victuals of the plantations. As to the finny 
tribes, who has ever compared human prolifick- 
aess with theirs, or ventured to suppose that the 
subsistence they must yield to man is exhaustible? 
would not these double in 26 years f If the ex- 
periments of the great Lewenhoeck were true, and 
I never heard of their being doubted, Bradley has 
shown, that, according to a very moderate calcu- 
lation, a single cod would increase, in ten years, 
into about a thousand myriads of myriads — a sum 
which we may more easily write than apprehend ; 
and that a herring, if suffered to multiply unmo- 
lested and undiminished for 20 years, would show 
a progeny greater in bulk than the globe itself.^ 

*' With regard to wheat, as one of Uiose plants 
which, according to the phrasedogy of agricul- 
turists, stools, that is, throws out lateral roots, ca- 
pable of producing separate stems, it indicates the 
facility with which another principle of multipli- 
cation, transplantiUian, may be resorted to, when- 
ever the necessity of human beings may require 
it. It was from this one principle of culture that 
Mr. Henry obtained the following result, which I 

* Book i. chap. 4. 
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give in Dr. Watson's own words. The whole 
number of ears which, by the process before 
mentioned^ were produced from one grain of 
wheat, was 21,109, which yielded three pecks 
and three quarters of clear com, the weight of 
which was 47 pounds 7 ounces ; and from a cal-* 
culation made, by computing the number of grains 
in an ounce, the whole number might be about 
576,840. The author then concludes in the words 
of Dr. Anderson's recreations, that the sdarms 
which have been raised by the speculations of 
ingenious but ill-informed men, respecting the 
inability of this country to support its present 
or probable future population, are entirely un- 
founded."* 

After this, it is to be hoped, we shall hear no 
more nonsense respecting emigration, and the 
bombast of human super-fecundity. 



CHAPTER II. 

Marriage, f 

Ik vain should we establish a mild constitution, 
wholesome laws and a rational system of religion, 

* Book i. c. 5. 

t When the population exceeds the supply or sustenance, 
which precedes the ruin of states, and is never permanent, mar- 
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without providing for the duration of our species. 
Men, like all other animals, are continued by 
succession. To attain this end is the great ob- 
ject of the former ; and where this is not accom- 
plished, that will no longer be deserving of our 
care. Society is instituted for the preservation 
of life, liberty and property, which in a state of 
nature are hourly exposed to danger, from exte- 
rior force or individual power ; and society, by 
which this is drawn to a focus, can be preserved 
by only a numerous population. Reason and 
experience have shown that marriage, under all 
its inconveniences, is the best mode of effecting 
this great object.* 

Those legislators who have been induced to 
consider it as a religious, rather than a civil insti- 
tution, have fallen into many errors.f Amongst 
these, the first is its indissolubility, grounded 
upon Scripture, that those whom God hath joined 

riage will go out of fashion. Celibacy may be degraded; honoun 
and rewards may be conferred on early marriages, and for the 
rearing of families ; but in vain. Whilst subsistence is deficient, 
concubinage and illicit connections will predominate, with other 
base passions repugnant to nature. 

* Mr. Godwin, who in his political justice considers marriage 
as a fraud and a monopoly, has been ably answered by Mr. 
Malthus in his Essay on Population, b. iii. ch. ii. 

t " Marriage, or the permanent union of one man with one 
woman, is an institution not of religion merely, but of nature, 
and essential to the preservation of the human race.'* — Sadler's 
Law of Population, b. iv. ch. ii. 
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let no man separate.* Assuming the major of 
this proposition to be of divine origin, the minor 
does by no means follow : for an equal authority 
furnishes us with an express exception in the 
case of adultery ; whence we may infer that this, 
no less than other laws, is subject to all just ex- 
ceptions. Thus, where the females greatly pre- 
ponderate, as at Bantam, the law of Mahomet 
may be tolerated ; while the excessive population 
of China, and the precarious means of subsistence 
in America, are instances to show that even abor- 
tions are not, perhaps, without their reasons.-f* 
Rejecting therefore all chimera and the other 
world, but confining ourselves to this, which is 
the only proper sphere for a legislator, the laws 
of marriage are to be promulged with reference 
solely to the happiness of individuals in this life, 
and to the prosperity of states. 

As man, like every other animal in the creation, 
is subject to the laws of nature, which render a 
companion necessary to the healthy and cheerful 
enjoyment of life, so that law, generally speaking, 
which permits a plurality of wives, is contrary to 
reason: for where one man has many wives, many 
men must go without a wife ; and such a law, in- 

* The artifice of the clergy, in their association with the God- 
head, is obvious and remarkable. Every serious act in life is 
consummated by the clergy, which they begin, continue and end, 
in baptism, marriage and burying. 

t Robertson's America, b. iv. 
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Stead of contributing to the augmentation of our 
species, would rather militate against it Besides, 
polygamy is productive of jealousies, reveDge, 
and all those base passions which we read of in 
the haram, where each wife is naturally partial 
to her own ofiPspring, and frequently murders all 
the children that stand in the way of its prefer- 
ment.* To obviate these evils, and secure to 
children the mutual love and affection of their 
parents, the law should restrict the husband to 
one wife« 

Of all the animals in the creation, both natura- 
lists and philosophers have observed, that man is 
the most difficult to rear. Helpless from his 
birth and doomed to a long and feeble infancy — 
retarded further by diseases incident to child* 
hood — ^he seldoms quits this state before he at- 
tains at least his seventh year; while the fea- 
thered tribe, and most quadrupeds, can aid them- 
selves from the first moment of their birth. The 
greater part of them can eat and walk, and fly 
without instruction or support, arrivii^^ at ma* 
turity with scarcely any infancy ; while man, on 
the other hand, struggles through a tedious 
childhood, in consequence not only of the slow 
progress of his bodily, but also of his intellectual 
powers, which condemn him to a tedious infancy, 
from his incapacity, through another seven long 
years at least, to govern himself. '' Man," saith 

* Vide Robertson, b. v. chap. v. 
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Karnes,* ** i% an animal of long life, and is pro- 
portionally slow in growing to maturity. He is 
a helpless being before the age of fifteen or six- 
teen ; and there may be in a family ten or twelve 
children of different births before the eldest can 
shift for itself/' 

Now in such a case, when a woman^i charms 
must foe fast on the decline, and her chance of 
obtaining a second husband greatly lessened, it 
is only common justice that the man who first 
enjoyed them in her prime should afterwards 
maintain her. The pains of child-birth and the 
conrosive toils of nursing, give her a lasting claim 
to his support. Hence the reason why the mar- 
ried state should be for life. Both latitude and 
oMigation, as well as the long infancy of helpless 
children, induce the same just conclusion. Be- 
side, were it otherwise, there would be less affec- 
tion ; and without this permanent interest, each 
party would foe looking rather to itself than to 
thM of both, and by drawing out of the common 
fund, to secure a separate purse. For these and 
other reasons the laws of all civilized states have 
extended the matrimonial compact to the life of 
both parties. Hence we may see the error of 
Mr. Locket and some other philosophers, who 
tell us there is no necessity that it should always 
be for life. 

* Sketches of the History of Mao, b. i. sk. G. 
t On Government, ch. vii. § 81. 



220 ESSAY OK CIVIL POLICY. 

To take a step not to be retracted, but to bind 
for life> or in other words for ever, requires and 
deserves great consideration. All our future pro- 
spects, however advantageous, to be for ever re* 
linquished, is, one should suppose, sufficient to 
deter all prudent men from embracing such a 
measure. And it unfortunately happens that at 
the time of life when our passion, or rather our 
nature, strongly impels us to marry, the judgment 
is extremely weak ;* fancy, love and passion are 
the propelling motives, instead of reason, pru- 
dence and reflection. Besides, in the lottery oi 
human life, how g^reatly the blanks out-number 
the prizes. For one good person there are many 
bad, and consequently the chance of obtaining a 
good wife is greatly lessened. Prudence always 
did and ever will prefer celibacy ;f and therefore 
we find as men advance in years, their relish fm 
matrimony proportionally diminishes. The legis- 
lator then should invite individuals to marry by 
honours, rewards and preferments. The exannple 
set by parents, in giving portions with their 

* The praiae bestowed on the late marriages of the 

by Tacitus, § tO, seems not well founded. Thcnigh 

with some disadvantages, marriage in early life affords tW 
portanity of seeing our children properly brov^lit up aisd 
in life. 

t McteUus Numidicus, the censor, acknowledged to tte 
Roman people that he could recommend Tnatrimony oid ^ 
sacriace of private pleasure to puWic duty, Coosult 1 ^ ^ 
I>ecline and Fall, p. 207, in n. 
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daughters, as an encouragement to young men,* 
should be followed by the legislature, in prefer- 
ring married persons in all the departments of 
the state, to the exclusion of bachelors, which 
would contribute more to the general happiness 
than the former, where men frequently marry the 
fortune rather than the lady. 

If no bachelor were permitted to vote for a 
member of parliament, nor any to offer themselves 
candidates^ there would be few single men ; and 
still less if the prohibition were extended to the 
magistracy, the law and the church. Every in- 
dividual would then be anxious to marry; private 
interest would unite with public duty ; marriage 
would be the principal ; and fortune, instead of 
the first, would thence become only a secondary 
consideration. 

The greatest people we read of in history were 
the Romans. Their law and polity therefore have 
always justly excited the attention of every legis- 
lator. They always preferred married persons, 
whether in the pursuit or in the exercise of ho- 
nours; and as they had rewards, so they had 
also penalties : they who were not married could 
not take under the will of a stranger. Unlike the 
modems, but with more discernment, they had 

* << Young women that have a mind which dares not think — 
a heart which dares not feel— eyes which dare not see, have suf- 
fident inducements to marry: it is the young men that want to 
be encouraged." — Spirit of Laws, b. xxiii. ch. ix. 
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an eye to the women, whose beauty in all ages 
and nations has been sometimes equal to the 
power of kings: one under forty-five, who had 
neither husband nor children, was forbidden to 
wear jewels or to ride in litters ; ** an excellent 
method," saith Montesquieu,* "thus to attack 
celibacy by the power of vanity." The honours 
and rewards bestowed on those who had many 
children were still greater and more considerable. 
The consul who had the most numerous offspring 
was the first who received the fasces, and the 
choice of the provinces. He could stand sooner 
than ordinary for an office ; and he who had three 
children was exempt from all troublesome offices. 
What an admirable code, taking nature for its 
basis and the prosperity of the state for their mo- 
tive! 

The singular custom of the Samnites, who, 
Montesquieuf tells us, were descended from tiie. 
Greeks, was yet more excellent, and deserves to 
be mentioned. The young people were all con- 
vened in one place, and their conduct was ex- 
amined. He that was declared the best of the 
whole assembly^ had leave given him to take 
which girl he pleased for his wife ; the second 
best chose after him, and so on. The only rer 
commendation that young men could then have 
was their virtue and the services done to their 

* Spirit of Laws, b. xziii. ch. xxi. 
t Ibid, b* vii. cb. xvi. 
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country. Love, beauty, chastity, virtue, birth, 
and even wealth itself, were all in some measure 
the dowry of virtue. When young men thus re- 
ceived the palm of glory from the hand of beauty, 
Helvetius very properly concluded that the fair 
might enter into a partnership of glory with the 
men, divide with them the laurels they made 
them gather, and at length become one of the 
most powerful springs of the legislation.* 

But what are laws unless obeyed 
By the same virtue they were made ? 

In vain should we enact wholesome laws if our 
manners, notwithstanding, are to continue licen- 
tious. If princes and nobles are to live in a state 
of open concubinage, the matrimonial compact 
will relax, will ultimately be dissolved. Such 
licentiousness will infect our manners, and ren- 
der nugatory the most salutary laws. Caesar, 
with all his power and all his great abilities, 
found it easier to corrupt, than to execute his 
own sumptuary laws. The manners of the great 
will ever be the manners of the people. The 
licentious court of Charles II. debauched the 
manners of the age, and the theatre became itself 
the vehicle of corruption. Instead of instructive 
it is, on the contrary, quite provoking to read the 
anecdotes of the court of Louis, in Voltaire. No 
less than three chapters are filled with accounts 

* Essays on the Mind, E. iii*. ch. xv. 
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of that princes mistresses or courtezans: and 
what is more surprising is, that such a pene- 
trating writer should relate them with an air of 
seeming approbation, instead of foibles in his 
hero s character.f If such are to be the manners 
of a court, nations had far better be without one. 
We discover no such conduct in the ancient 
legislators. Livy tells us that '' to foreigners 
the Roman senate appeared an august assembly 
of kings, properly styled the fathers of their 
country." Under such a government dissolute 
manners could receive no countenance, and of 
course could find no toleration. The Baccha- 
nalian rites, though of the most extensive rami- 
fications, were promptly and effectually suppres- 
sed.t But we should in vain attempt it in a 
state where concubinage prevails. The vices of 
the master soon become the vices of the servant ; 
drinking, gambling and debauchery will quickly 
find their way from the parlour to the kitchen ; 
and in such a house we might as soon expect 
to find a virtuous character as in a brothel. 
The prince himself should therefore set the first 
example; and legislators who really wish to 

• " Almost all men," he says, " when they have lost the 
sprightliness of youth, find occasion for the society of an easy 
and complaisant woman. The weight of btuineas, in particular^ 
makes this consolation necessary."— Ch. xxvi. I suppose he was 
himself very amorous. 

t Vide Livy, b. xxxix. c. viii. 
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have their laws obeyed must practise what they 
preach. 

With respect to the persons who should inter- 
marry, it would be waste of time to show that all 
of the same blood should be prohibited. Natu* 
ralists have ascertained that to improve the breed, 
the blood should be crossed. Frequent marriages 
in the same family degenerate the whole stock, 
and produce imbecility. But this restraint, per- 
vading most laws, though for other reasons, it is 
unnecessary to take further notice of it here. 

If consanguinity be prohibited on account of 
the offspring, legislators have been guilty of a 
gpreat oversight in not extending it to all such as 
labour under hereditary diseases; such as con- 
sumption, evil and insanity. Persons afflicted 
with any of these maladies transmit them to their 
offspring ; and instead of a wholesome population, 
the great design of the legislature in the esta- 
blishment of marriage, a sickly and feeble race of 
men abound in the state, unfit for labour, and 
incapable of defending the country from the 
hostile attempts of her enemies. Obvious as this 
objection is, and fatal to the true design and 
scope of matrimony, I have not met with a single 
writer who has taken any notice of it, except 
Professor Lawrence, a scholar and a man of ge- 
nius. ** The hereditary transmission of physical 
and moral qualities," he says, '' so well under- 
stood and familiarly acted on in the domestic 
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animals, is equally true of man. A superior 
breed of human beings could only be produced 
, by selections and exclusions, similar to those so 
successfully employed in rearing our more valu- 
able animals. Yet in the human species, where 
the object is of such consequence, the principle 
is almost entirely overlooked. Hence all the na- 
tive deformities of mind and body, which spring 
up so plentifully in our artificial mode of life, are 
handed down to posterity, and tend, by their 
multiplication and extension, to degrade the race. 
** This inattention to breed is not however of so 
much consequence in the people as in the rulers, 
in those to whom the destinies of nations are in- 
trusted, on whose qualities and actions depend 
the present and future happines of millions. 
Here unfortunately the evil is at its height ; laws, 
customs, prejudices, pride, bigotry, confine them 
to intermarriages with each other, and thus de- 
gradation of race is added to all the pernicious in- 
fluences inseparable from such exalted stations. 
What result should we expect if a breeder of 
horses or dogs were restricted in his choice to 
some ten or twenty families taken at random? 
If he could not step out of this little circle to se- 
lect finely formed or high-spirited individuals, 
how long a time would elapse before the fatal 
effects of this in-breeding would be conspicuous 
in the degeneracy of the descendants? The 
strongest illustration of these principles will be 
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found in the present state of many royal houses m 
Hurope: the evil must be progressive, if the same 
course of proceeding be continued. 

*' I shall cite a single example to prove what 
wil]» to most persons, seem unnecessary, namely, 
that mental defects are propagated as well as 
corporeal. We know, says Haller, a very re- 
markable instance of two noble families, who got 
husbands on account of their wealth, although 
they were nearly ideots, and from whom this 
mental defect has extended for a century into 
several families; so that some of all their de- 
scendants still continue ideots in the fourth and 
even in the fifth generation."* 

The next point to which our attention should 
be called is^ at what age the parties should in- 
termarry? This, like every other question, will 
be easily answered, by considering the end or 
design o^ matrimony, which is the rearing of our 
offspring. The age of the parties should then be 
fixed by this circumstance. The latest period 
possible, affording time for the parents to see 
their issue capable of supporting themselves 
should be named. For this reason parties may 
be declared of full age to marry at an earlier pe- 
riod than for other purposes. The judgment is 
seldom mature before twenty-one, and therefore 
till then their minority should continue. This 

* Lectures on Physiology, ch. vi., and consult Plutarch, in 
Lycurgus, on the Lesche assembly. 

<l2 
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perhaps would not be quite so proper in matri- 
mony where we must be governed by a difierent 
principle, and consider the issue rather than their 
parents. The Code Napoleon, with admirable 
discrimination, declares every individual a minor 
that has not accomplished the age of twenty- 
one years.* While it declares that a man before 
the age of eighteen, and a woman before fifteen 
complete, are incapable of contracting marriage.f 
By this marked distinction it is obvious that this 
great legislator had the rearing of the issue in 
contemplation, a circumstance, which most as- 
suredly should be the governing principle. 

But though marriage be allowed at this early 
age, it must yet be subject to the approbation 
of parents or guardians. While the passions are 
warm, and the mind as yet without experience, 
a proper choice is rather to be hoped than ex- 
pected. The vast number of blanks to one prize 
in the lottery of human felicity, renders our 
chance of obtaining the lucky number extremely 
problematical. Therefore, during our minority, 
the sanction of our father or mother, or other 
near relation, should be deemed indispensable. 
This is very different to that of parents obliging 
their children to marry against their inclinations. 
Nothing I think is more cruel and unnatural. 
Every marriage ought to be cemented by muttial 
love and affection : where these are not the mo- 

* Section 968. t Section 144. 
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lives, the parties themselves are not only reur 
dered miserable, but in a little time they become 
indifferent to every conjugal endearment, hate 
themselves and their home, and their offspring, 
for whose benefit marriage was principally insti- 
tuted, are neglected and ruined. But during the 
short period of infancy the consent of our parents 
would operate in aiding rather than thwarting 
the policy of this most laudable institution. 

" The son," saith the Code Napoleon, *' who 
has not attained the full age of twenty-five years, 
nor the daughter twenty-one, cannot contract a 
marriage without the consent of their father and 
mother."* Whether the period thus fixed, or that 
I have above ventured to suggest is to be pre- 
ferred, might open a very extensive field for disr 
cussion. I shall therefore leave that point open 
to the reader's consideration, and conclude with 
observing that as marriage ought to be as free as 
air, the sooner the parties, who have so great an 
interest at stake, are allowed, consistent with 
reason ^d policy, to judge for themselves, the 
better. 

Before concluding this chapter one observation 
remains yet to be made. As the rearing of a 
family is attended with expense, the legislature 
should carefully inculcate the necessity of indus- 
try and frugality. But as most good qualities 

• Section 148, et vid. Spirit of Laws, b. 23, ch. 7. 
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are the effect of education, I shall defer what I 
had to say on this subject to another opportunity. 



CHAPTER III. 

Of Divorce. 

But however essential it may be thought to the 
prosperity of states that marriage should be for 
life, it does by no means follow that it should be 
indissoluble. Many circumstances may occur to 
render it both just and expedient that the con- 
tract should be rescinded as that it should con- 
tinue. Adultery is on all sides acknowledged to 
form a just exception. The breach of contract 
on the one hand, and the atrocious injury that 
may follow on the other, are the grounds on 
which this proceeds. And as the same cause 
produces the same effect, so like reason makes 
like law. Thus elopement, cruelty, or an in- 
curable disease,* are also acknowledged to be 
just reasons for granting a divorce. These and 
other analogous instances, which will readily 
occur to the ingenious reader, are sufficient to 
show that this as well as every other contract is 
to be understood with certain limitations. 
In the commencement of the preceding chapter, 

* 3 Black. Com. ch. vii. 
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It appears^ that the great object of the legislative 
in marriage is the preservation of the issue* 
Where this is effected the great end of marriage 
is answered. The parties themselves are then at 
liberty to enter into such arrangements as they 
please. But where the rights and interests of 
others are involved, it opens a different considera- 
tion, and by them our conduct must be guided. 
If, therefore, the issue is provided for, the con- 
venience of the parties may be consulted. My 
actions are to be controuled or limited only where 
they affect those of others. Where this is not 
the case, man in society is still in a state of natu- 
ral liberty, and may act as he pleases; conse- 
quently, when circumstances or the conduct of 
either party render it necessary the parties, after 
providing for their issue, may be severed by di- 
vorce. 

In marriage the object of the legislature is, as 
we have said, the duration and augmentation of 
the species ; of the parties, domestic happiness, 
comfort, solace and peace. If either of the two 
first fail, most laws have dissolved the marriage, 
and if reason and humanity had guided them in 
the latter, they would have allowed the failure of 
either to have produced the same results. But 
apprehensive of loosening the bands of marriage, 
by affording the parties the liberty of severing 
them with too much facility, they have restricted 
the grounds of divorce to one or two glaring in- 
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Stances, and left the parties to straggle with the 
evils inseparable from discordant tempers, base- 
ness of manners, in£BmM>u8 habits, and numerous 
other evils, which drive the parties and their on* 
happy offspring to ruin and despair. What law, 
built on reason, can oblige a man to perform or 
keep a contract, which occasions his own ruin, 
in consequence of the behaviour of the opposite 
party. If marriage were instituted for our mutual 
happiness, can it oblige, when instead of this, 
wretchedness or a broken heart, is the inevitable 
consequence. Is adultery, which may be pro- 
ductive of ruin or misery, allowed to form a just 
exception, and other acts which may bring a man 
and his family to poverty, not entitled to the 
same relief? Is a woman to have no relief against 
a husband who is a confirmed drunkard, or i cm- 
verso, a husband against his wife ? Was not mar- 
riage ordained because it was not good for man 
to live alone, and yet if either party, through 
jKiadness or disease, should be rendered for life 
incapable of conjugal endearment, are either 
parly therefore doomed to live in a condition of 
celibacy, — to be in fiatct neither single nor married ? 
— to see his health destroyed and his mind im- 
paired from the want of that relief which nature 
frequently more than inclination has rendered ne* 
cessary? And if the diseases of the body should 
be thought by every candid person a just ground 
for relief, why should not the vices of the mind? 
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Id not a Virago or an Xantippe parallel with that 
man or woman whose bodily infiraiities incapaci- 
tate? Indeed the latter> which frequently results 
from circumstances over which the parties have 
no controul, is on the score of humanity a much 
weaker ground for dissolving a marriage than the 
former, where bad passions, infamous temper^ 
and a base mind, are the productive causes. In 
snoh a state of things is not the intention of the 
legislative, the preservation of the offspring de* 
ieated, when the parties, from despair, would 
lather be out of this world than in it; who in* 
Btead of a punishment regard death as a haven of 
vest, where the good are at least exempt from 
sorrow, and the wicked cease from troubling. If 
marriage be the source of all sound population, 
reascm, one should think, would regard the hap- 
piness of the married couple, an essential pre* 
iiminaxy; and instead of compelling parties to 
pine away their lives in unavailing sorrows, re* 
move every human obstacle to their comfort and 
felicity, if not for their sakes, at least for the com- 
munity, which can never flounsb where we see 
such an immense mass of individual misery occa- 
sioned in the world by matrimony. If the breed- 
ers of all kinds of animals^ either for pleasure or 
for profit, take great care to select the best pairs 
£>r breeding, why should not a cunning legis* 
liature be determined by the same motives, and 
remove every obstacle to the production of a 
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sound, healthy, and happy population. But how 
is this to be effected, where the parents them-* 
selves are languishing under a load of misery, 
which debilitates the body, impairs the mind 
and the spirits, rendering them perfectly indiffer-* 
ent to whatever may befall their children and 
themselves ? 

Our immortal bard, Mr. John Milton, has left 
us an elaborate discourse on this interesting sub- 
ject. The design of the writer is, to show, from 
religious arguments, that divorce is not repugnant 
to Scripture. And if, after perusing what that 
great man has written, any doubt can remain, it 
must, I think, be ascribed to either gross igno* 
ranee, or prejudice ; " no covenant whatsoever,'' 
he observes, '' obliges against the main end both of 
itself, and of the covenanting parties ;" and he then 
proceeds to show what that main end is, which 
when it fails or is become unattainable, avoids the 
marriage contract.* 

** That God regards love and peace in a family, 
more than a compulsive performance of marriage 
which is more broken by a grievous continuance, 
than divorce. "t 

** That sometimes continuance in marriage, may 
be the shortening or endangering of life, to the 
other party ; but law and divinity conclude, that 
life is be preferred before marriage, the intention 
of which is the comfort and solace of life ; and if 

• Chap. ii. t Chap. vi. 
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either party be found contriving against the other's 
life, they may be severed by divorce. And when 
they see themselves deprived by meeting an un- 
sociable consort, they resent it so deeply, that 
long it is not ere grief ends one of them. When, 
therefore, this danger is foreseen, what matters 
it, whether helpless grief, or wilful practice be 
the cause ?"* 

'' That marriage is not a mere carnal copulation, 
but a human society. Where that cannot reason- 
ably be had, there can be no true matrimony. God 
commands the sabbath to be kept, but when the 
good of man requires it to be broken, God not^only 
permits, but commands it."f Faith, he admits, 
must be kept in covenants ; but this, he answers, 
only holds true, where the other side performs. 
Again, it may be objected, that if the other party 
had used more caution, he would have seen his 
error, which, he observes, applies to adultery, where 
a nice scrutiny into her opinions and manners, 
would have enabled him to foresee her character ; 
yet this is not allowed to be an objection. 

Notwithstanding the able arguments of this 
illustrious genius, there are some writers who 
still incline against the liberty of divorce, which 
they conceive does not contribute to happiness 
and virtue.^: But as they were speaking of the 

* Chap. xi. t Chap. xiii. 

X Plutarch in ^milius, the "Oecline and Fall," ch. 44. 
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Greeks and Romans^ it is clear to me, that they 
have confounded repudiation with divorce, which 
is so far from being the same ; that the former is by 
the will and for the advantage of one party, inde* 
pendently of the other,* and is quite foreign to 
the present inquiry ; while the latter is established 
by facts, and supported by reason. Even the in* 
genious author of the Spirit of the Laws, in the 
chapter last quoted, substitutes occasionally the 
one for the other. '' Repudiation," he observes, 
'' on account of the barrenness of women, ought 
never to take place, but where there is only one 
wife." Here it is palpable, that he means divorce ; 
for were it to depend upon the naked allegation 
of the husband, he might ascribe that to his wife, 
which, on a fair inquiry, might be found the result 
of his own imbecility. 

It is not, therefore, from anger, caprice, or the 
impulse of irregular desires, that I seek to esta- 
blish the right to a divorce, but — after providing 
for the issue — on the broad grounds of intoUerable 
temper, outrageous conduct, ill usage, grievous 
injuries, and other acts incompatible with the 
main end and design of marriage* sufficiently made 
out to the satisfaction of a select tribunal, by 
proofs prescribed by the law, which shall leave 
no doubt that their common life is insupportable to 

* Spirit of the Lftws, b. xvi. c. 15. 
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them, and that there appears a just ground for i 
Jivorce.* 

Before we conclude, it may not be improper to 
notice the caprice of our law, which condemns the 
theory, while it tolerates the practice of divorce. 

To dissolve a marriage, which by the law of 
England is good ab initio, is a rare case ; and I am 
not aware of any power, less than a statutary 
enactment by which it can be effected. Even 
adultery is not alone suflScient, though the divine 
law allows a man to put away his wife for incon- 
tinence ; and, therefore, if the Scripture be part 
and parcel of the law of England, it either contra- 
dicts itself, or is void, on the ground of its repug- 
nance to a superior authority. But a divorce ^ 
mensa et thoro, from bed and board, which only 
separates the parties, without effecting a dissolu- 
tion of the marriage, and too often occasions 
illicit connections, is frequent in our law; and 
may be obtained on several grounds, such as 
cruelty, established by proof of actual blows, f 
natural malformation,;}: or intollerable ill temper.^ 
And in a very recent case, it was decided, that a 
marriage effected by clandestinity and fraudulent 
circumvention with a person of weak and unsound 
mind, though not actually proved to be deranged, 

* Consult the Code Napoleon, b, i. tit. 6. ch. 1, 2, 3 & 4. 
f Harrii ▼. Harm, t Phill. 19£con8. 
X 9 Do. d25, Briggs r, Morgan. 
i 1 Blac. Com. ch. 15. 
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was null and void, as wanting the consent of a 
free and rational agent;* a reason which no doubt 
will surprise many of my readers, whose curiosity 
may prompt them to inquire, whether weakness 
alone would be sufficient to invalidate a step 
which is seldom the result of reason and judg- 
ment. 

Neither is it in Doctor's Commons, that the mar- 
riage may be thus partially dissolved ; deeds of 
separation have been long recognised in both 
our . courts of law and equity, and it is now too 
late to say that they are void, on grounds of policy. \ 

Yet such is the absurdity of the law, or the 
caprice of the judges, that equity will not carry 
into execution articles of separation between hus- 
band and wife. '* It recognises'no power in them 
to vary the rights and duties growing out of the 
marriage contract, or to effect at their pleasure, 
a partial dissolution of that compact/';}: Strange 

* 1 Hagg. 355, arches ; Counters v. Earl of Fortimouth* 

t 1 Jac. 126, Westmeath v. Westmeath. 

X 3 Meriva], 268^ WorraU v. Jacob, In a late case^before Lord 
Eldon, the name of which I cannot recollect^ one of the parties 
was sentenced to transportation ; and the question arose, whether 
this wrought a dissolution of the marriage. I think it nltiraately 
became unnecessary to decide the point. But his lordship ex- 
pressed a Strang opinion against it, declaring that before he could 
decide, he should take the opinion of the judges. Query, what 
was the innocent party to^do, turn philosopher, and lead^a shfite 
life ; or foUow nature, and, to avoid transportation for marrying 
again, keep a concubine ? Yet, extraordinary as this opinion may 
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Teasoning indeed, for making such a subtle dis* 
tinction between the formality of the instruments, 
instead of the intention of the parties ; reasoning 
which, if entitled to any weight, would apply with 
equal cogency also to deeds of separation. What 
a pity it is, that such subtilties should be found in a 
science, whose principles are to govern our lives, 
liberties and properties ! 

Such being the means by which a divorce may 
be thus partially effected, is it not desirable that 
the parties should be enabled to do that directly 
rather than indirectly, whereby the authority of 
the law is weakened ? If divorces are contrary to 
reason or justice, why tolerate them by a side 
wind, through the medium of deeds of separation, 
or by divorces ^ mensa et thoro ? And if they are 
not, what is the pretence for refusing or withhold- 
ing them ? The consequence of such a principle, 
is the practice of concubinage, so repugnant to 
sound policy and national decorum. Better to 
subvert the rule at once, which forbids an absolute 
dissolution of the marriage, than to separate the 
parties, yet not dissolve the contract by which 
they are united. To tolerate a practice pregnant 
with all the inconveniences of repudiation, by 

appear, it seems quite consonant to law. For in Carroll v. Blm- 
coWf 4 Esp. N .P. 27, a woman, whose husband has been trans- 
ported, may, a^er the expiration of the term, sue upon a cause of 
action, which occurred during that period, unless it can be shown, 
that the husband has returned. 
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allowing tbem to separate for any cause they 
please, by virtue of a piece of parchment ; which 
lessens the respect due to the law, by a virtual 
acknowledgment of the legislature s will, without 
the power, to separate those, whom nature and 
reason prove ought not to be united; which is 
contrary to nature, by allowing the parties to 
separate without making some provision for the 
issue a condition precedent, and is productive of 
all those evils which are the consequences of a 
law against reason, justice, and humanity. 



Sect. 1. 

Whether an action for breach of promise qf marriagCt be agamd 

the policy of the taw, examined, 

W£ have already observed,* that marriage should 
be as free as air. Being an act which binds for 
life, whereby the parties renounce their future 
prospects, and upon which the prosperity of the 
state depends, reason requires that it should be 
the result of the most perfect freedom, without 
any other inducement except such as proceeds 
from love and affection. Therefore, all bonds, 
contracts, and agreements to procure a marriage, 

* Page 229. 
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equity will decree to be cancelled, as contrary'to 
the nature and design of marriage.^ 

Such being the principle, let us inquire how ftir 
the practice is in unison therewith. 

But it is proper first to apprize the reader, that 
as the law cannot in this, as in most other con- 
tracts, decree in specie, that is, compel the parties 
to marry ; therefore damages are given in lieu of 
it. For in general, either equity will compel the 
performance of an agreement ; or a court of law 
will give damages instead.f But in no case, can 
the latter be done, where the contract or agree- 
ment is such as ought not to be performed. For 
the foundation is wanting on which the right to 
damages is claimed. If, therefore, it can be shown, 
that a promise to marry ought not to bind, it fol- 
lows, that damages ought not be given for the 
breach or non-performance. 

Having made this preliminary observation, it 
follows next in order, to state, that as one person 

* Fonblanque's Treatise of Equity, b. i. c. 4. s. 10; 10 East, 
«2 ; 1 Vez. & B. 479 ; 1 Meri. 181. 

t Id contracts, respect is first to be had to the things expressed 
in the agreement, if they may possibly be obtained ; and for de- 
fiinlt of the things themselves, a sufiBcient equivalent is to be 
given. Treatise of Equity, b. i. c. I. s. 4. If the party go into 
a court of law for damages, he must be able to state some valid 
legal contract, which the other wrongfully refuses to perform ; if 
be go into equity for a specific performance, he must be able to 
state some contract, legal or equitable, between the parties, which 
the one refuses to execute. 14 Vez. 400. MUmesY.Grey. 

K 
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cannot, in reason and equity, be bound by contract,, 
while the other party is free;* so a promise by 
one person to marry another cannot oblige, unless 
the other promise likewise. If A. promise to 
marry B. such promise is void, unless B. promise 
too. For there can be no agreement without an 
union of two or more minds. To give a cause of 
action, therefore, in such cases, there must be 
mutual promises to marry.f 

Thus far it is impossible to quarrel with the prin- 
ciple of mutuality. But what have been the de- 
cisions ? Have they proceeded upon evidence of 
such a contract or agreement ? If they have not, 
it is clear that they ought not to have succeeded. 
And if they have, such actions ought not, as I shall 
show hereafter, to have been sanctioned. 

With regard to the first, it has been long settled, 
that the promise need not be evidenced or proved 
in writing.;}; Now to the reader it may appear 

* A consideration of some sort or other is so absolutely neces- 
sary to the forming of a contract, that a nwban factum, or agree- 
ment to pay anything on one side, without any compensation on 
the other, is actually void in law, and a man cannot be compelled 
to perform it. 2 Blac. Com. c. SO ; et vide Fonb. Equity, b. i. c. 5. 
8. l.N. A. 

•f 2Carr. & Payne, 55S, Damd v. Bowles* This went a step 
further than any of the former cases, and beyond what any sound 
equitable principle will warrant by laying it down, that the lady's 
consent may be inferred from circumstances. The noble judge 
was no doubt a man of gallantry. 

X Cock V. Baker, 1 Strange, d4. 
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singular, that such should be the rule in this case^ 
while a promise in consideration of marriage must 
be in writing. The reason for this distinction 
must be sought for in the Statute of Frauds, which 
expressly requires such promise to be in writing. 
As if a father should promise by letter to give his 
daughter on her marriage 1500/., this would bind 
him ; but if it had not been in writing it would 
not ; as if the husband before marriage verbally 
promise that the lady shall enjoy all her own 
estates, to her separate use, this provision could 
not be enforced. Both these promises being made 
in consideration of marriage, must, according to 
that statute, be in writing. But the promise 
itself to marry, though not in writing, will never- 
theless bind ; because, not being in consideration 
of marriage, but, according to the subtilty of 
lawyers, being a promise to do the very act itself, 
has been thought out of the statute. Yet the 
promise to marry by one being made in considera- 
tion of promise of marriage by the other, may still 
be thought, by some gentlemen, perhaps, to come 
within the meaning of the statute. At least it 
must be confessed, that such reasoning is very 
refined ; and that, at all events, the act should be 
amended. No good reason can be given for the 
distinction; but on the contrary, the strongest 
may be urged in favor of the aflSrmative. A pro- 
mise to do an act such as marriage, in which the 
public has so deep an interest, and on which all 

r2 
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my future- happiness or misery for life depends, 
should be clear, explicit, and deliberate; not 
merely verbal, and made on the spur of the occa- 
sion, under the influence of beauty, love, and pas- 
sion, without reason or judgment. Besides these 
objections, a verbal promise depends very much 
on circumstances, the time, the manner, the tone 
of voice, the situation of the parties at the moment, 
when, perhaps, under strong excitement, and a 
thousand other minutiae, which are inseparable 
from such promises, and upon the construction of 
which difierent persons would entertain, perhaps, 
different opinions. Surely an act which is to bind 
a man for life, ought not to depend upon a promise 
made sometimes under improper circumstances, 
and always subject to such a doubtful construction. 
A promise by a third person to pay a sum of 
money to one of the married couple, or settle the 
lady's property to her own use, must be in writing; 
there is equal, ^ or perhaps, even greater reason 
why it should be so, when made by the parties 
themselves; the former are not under the same 
temptation, with them it may be an affair of 
deliberation and judgment. Not so with the 
latter, who are actuated by very different motives, 
who too often see through a false medium, under 
the impulse of strong passions ; and who, as they 
are about to take a step for life, should never, 
therefore, be without the locus penitentise. 
To obviate these objections to verbal promises. 
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and to check perjury, which was so frequent in 
cases open to such uncertainty in their construc- 
tion, the Statute of Frauds was passed. Among 
other clauses, there is one * which enacts, that 
no contract for the sale of goods, for 10/. or 
upwards, shall be good, except the buyer actually 
receives part of the goods sold, or gives some- 
thing in earnest to bind the bargain, or in part 
payment, or some note in writing be made thereof. 
Now I ask whether there be not as much reason 
for a promise of marriage to be made in writing, 
as for a sale of goods of the value of 1 0/. ? Are 
there not all the same doubts, uncertainties, and 
ambiguities in the one case as in the other, and 
therefore the same inducement to perjury? On 
the contrary, there appears, I confess, to me, 
stronger reasons in the case supposed, than in the 
case provided, on the score of the temptation or 
inducement being stronger. For surely the temp- 
tation for the sake of 1 0/. can never be equal to 
that of procuring a marriage — the most important 
act of a man s life, and which therefore will admit 
of no comparison with the case provided for; 
unless it be retorted, that the case of marriage is, 
in the eye of the legislature, of less value than 10/. 
— a very extravagant and absurd supposition. 

The advocates, then, for such actions, without 
writing, must on these grounds either admit 
themselves reduced to an absurdity, or deny the 
justice and propriety of their policy. 

* Sect. 3. 
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It is vain to reply, that too much difficulty 
ought not to be thrown in the way of such pro- 
mises; that the more a man thinks of marriage, 
the less he will like it; and if a written promise 
should be held necessary, few or none would ever 
be made. I answer, that nature will herself ob- 
viate these objections; that where circumstances 
are favourable to rearing a family, young people 
will not be checked by any such restriction ; and 
that, in nine cases out of ten, promises to marry, 
by the men, are made with a sinister intention. 
I have inquired at the Magdalen, and other peni- 
tentaries, where I am informed that the number 
of girls who have been seduced by such promises 
is astonishing. Having obtained, what in law is 
binding, they think themselves secure, and are in- 
duced not to refuse the last favour; when they find 
too late, what never occurred to them, that they 
cannot prove the promise : for the man will take 
care to make such a promise as either cannot be 
proved, or such as may be easily eluded, and the 
poor silly girl becomes from that moment an object 
of derision and contempt. Now reverse the case, 
and make writing essential to such a promise, 
most of these unhappy girls would not have thus 
been ruined ; for, knowing they had no security 
from a verbal promise, they would thenceforth be 
more cautious. Upon this ground alone there 
appears good reason for maintaining that such 
promises ought to be in writing; to which we 
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may add, that none appears in favour of the con- 
trary doctrine. 

But even supposing the law remodelled, and 
writing made essential, I am still of opinion that 
even such a promise ought not be deemed obliga- 
tory. 

We must never lose sight of the principle of 
marriage, which is the happiness of the species ; 
where this is not effected, the parties themselves 
seldom prosper, and consequently population re- 
ceives a check, without even a wish to exert 
themselves ; in that state which affords them nei- 
ther comfort nor society, they seek for it abroad^ 
and give a loose to drinking, gambling, and illicit 
connections. Poverty and bankruptcy, and de- 
moralization, are the inevitable consequences of 
such a vicious course of life, while the unhappy 
offspring, on whose account marriage was prin - 
cipally instituted, brought up without morals, 
and cast upon the world without a prospect, be- 
come a curse to themselves, and an evil to the 
community. 

Such are a few of the numerous evils resulting 
from unhappy matches. If so many ensue from 
these, how great must be the number of those 
that follow in consequence of forced marriages! 
Hatred, enmity, wretchedness, sorrow, despair, 
depravity, a broken heart, and a numerous cata- 
logue of evils, which would occupy a great deal 
of time and paper to enumerate ; add to all these. 
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the ruin of the children. Surely no wise aad 
good legislator would enforce, no sound policy 
endure, no wholesome laws enact, such anti- 
national and unhappy marriages. Upon what 
principle is it, then, that promises to marry are 
deemed obligatory, when the parties no longer 
love each other? It is in vain to appeal to others. 
In such a case the parties, and the parties only, 
are the sovereign judges. None but the wearer 
can tell where the shoe pinches, and none but the 
parties can and ought to judge how far they 
should compromise their happiness in such a con- 
nection. They alone were deemed competent to 
form it, why not also to break it? To the lover, 
his intended appears a goddess, an angel, and I 
know not what; but to all the rest of mankind 
only an ordinary woman : and when the charm is 
dissolved he sees with the eyes of the world, and 
finds her no longer heavenly or angelic. If such 
reasons be allowed sufficient to create the attach- 
ment, why may not their absence be thought suf- 
ficient to dissolve it? But whether they are or 
are not sufficient, is it not cruel to oblige parties 
to marry when they can no longer love ? In my 
opinion, a lady who seeks to oblige a man to 
marry her, deserves all the ill-treatment she may 
afterwards receive; and a man had better hang 
himself rather than comply. But what are we to 
think of laws that award damages against those 
who will not perform a promise which is at once; 
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and in all probability for ever, to annihilate their 
happiness and peace of mind? Can laws which 
ruin the peace of individuals promote the happi^ 
ness of states? On the contrary, are they not 
cruel in themselves, and detrimental to society, 
whose policy is so repugnant to the welfare of 
individuals and their offspring? Can they be 
agreeable to reason and morals, which inform us, 
that there is no contract where there is no will ; 
and that all force is a fatal objection? Or can the 
most solemn and deliberate obligation subsist, 
after the terms or conditions on which it is made 
•are no longer to be found ? If the lady's father, 
or any other relation, promise her a fortune, and 
afterwards refuse, could a promise to marry, in 
such a case, be enforced ? And if it could not, 
why should it, when the motives which induce the 
{>romi8e are no more ? If love and fancy, instead 
of interest or pecuniary motives, exist no longer, 
why should a promise bind in this case rather 
than in that? To a generous mind I should think 
this reason would appear with a better grace ; for 
though the world in general, perhaps, will not 
think with me, yet all the gallant part of mankind 
will, however, agree, that the only pure motive 
should be love and affection.* 

* If love be not passion, it is difficult to say what it is. Per- 
haps Gay's is the best, that in love we are all fools alike; wjiich 
the reader will perhaps think I believe from experience. 
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I am supposing a real dislike, apart from all 
fraud, which of course invalidates every transac- 
tion — a match dictated by the convenience instead 
of the happiness of the parties. And I ask, first, 
can it be consistent with sound policy ? secondly, 
can it with reason and humanity, to enforce such 
a contract? Surely, if an avaricious or merce- 
nary promise can be resisted for the non-payment 
of a sum of money, with a better grace one may, 
on the loss of love and affection, which were or 
ought to be the motives that induced it. 

Nearly thirty years ago Lord EUenborough de- 
clared, that brutal or violent conduct, or threats 
of ill usage, afforded a legal excuse for breaking 
off an engagement.* So it was afterwards deter- 
mined by Judge Best, that subsequent discovery 
that the plaintiff was an immodest woman, was a 
justification; but he added, that if the defendant 
knew that when he promised, he would be bound.f 
Now I ask, whether a paity afterwards discover- 
ing that the other was addicted to drinking, would 
be a justification; and if it would, of which there 
can be no doubt, then I ask, whether ill-temper 
would ? If a negative answer should be given to 
this question, then I say, that the law is con- 
tradictory and repugnant; since I have only to 

* Leeds v. Cooke and wife, 4 Esp. Rep. 256; et vid, 1 Holt, 
151, accord, 
t 1 Can. N. P. 350, Iryiog v. Greenwood. 
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institute, as we have already shown,* proceedings 
in the Ecclesiastical Court, to obtain a divorce ; 
and consequently the party has only to step into 
one court to enforce the marriage contract, and 
into another to dissolve it — an anomaly not to be 
found in the law of any other country. But if an 
affirmative should be given to the question, then 
I ask, whether the promise could be resisted, 
when either party had subsequently lost their 
functions, or been deprived of their reason, their 
person, their figure, or their beauty. As, suppose 
a man to fall in love with a lady, and she after- 
wards become disfigured by the small-pox, or lost 
her teeth, or her sight, by a fall ; the motive no 
longer existing, it is clear, upon principle, that 
the promise is no longer binding — the lady is no 
longer the same : what induced me to promise — 
foolish or not, is out of the question — is de- 
stroyed, is gone, and I cease to love her. Any re- 
course, in such a case, to compulsion, would be 
contrary to an agreement, whose very essence 
consists in the most perfect freedom of the will — 
to the policy of the law, which regards all force 
as a capital enemy to marriage — and to an action 
for damages, where the parties themselves have 
done no act to invalidate or defeat their own 
agreement. 

♦ See p. 237. 
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CHAPTER IV. 
Of Education. 

** The laws of education," saith Montesquieu,* 
** are the first impressions we receive ; and as 
they prepare us for civil life, every private family 
ought to be governed by the plan of that great 
household which comprehends them all."t ^^' 
thing can be more just than this observation of 
the illustrious president. What we are then 
taught will become habitual : superstition, no 
less than prejudice, will prove too obstinate for 
reason : and the infallibility of the pope will be as 
much respected and believed, as the philosophy 
of Pythagoras. 

Notwithstanding this influence and power of 
education, in forming the future man, the ancients 
appear to have been the only legislators sensible 
of its importance. Solon and Lycurgus have left 
us the noblest monuments of the force of educa- 
tion over the human mind ; J its efficacy over 
pleasure and pain, and even nature herself, while 
the heroic valour, proceeding from the fantastic 

* Spirit of Laws, b. iv. ch. 1. 

t " It is the precept and the example of parents, and those they 
eat, drink and converse with, that have an influence upon the minds 
of children."— Fable of the Bees, p. 166. 

X Plutarch informs us, in his Life of Lycurgus, << that he re- 
solved the whole business of legislation into the bringing up of 
youth." 
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notions of chivalry or knight errantry, and the 
still more noble actions engendered by the re- 
fined principle of honour, must convince us that 
human nature is the same in all nations and at all 
times; and, under the same treatment, is sus- 
ceptible of the same impressions of virtue, of 
glory, and of patriotism.* 

With reference to education, the community 
may be divided into two classes, — the operatives, 
or working classes, and the commercial, which, 
for this purpose, may include the three profes- 
sions, with the merchants and the bankers. 

The observations I am about to offer will some 
of them equally apply to both classes ; but this 
will not, however, occasion any confusion in my 
subject ; but, at the same time, they must be un- 
derstood as applicable to only commercial and 
free states, not to such as are despotic, where all 
virtue, learning, and pre-eminence are dan- 

gerous-t 
With respect, then, to the operative or working 

* This sweeping observation roust not, however, be under- 
stood as including all the nations upon the earth, the negroes in 
Africa, and perhaps the natives in some parts of America, must 
be considered as exceptions. 

t *' For why,** saith Montesquieu, ** should education take 
pains in forming a good citizen, only to make him share in the 
public misery ? If he love his country, he will strive to relax the 
springs of government ; if he miscarry he will be undone ; if he 
succeed, he must expose himself, his prince, and his country, to 
ruin." — Sp. L. b. iv. c. 3. 
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classes, the first principle to be imprinted on the 
tender mind should be a deep and awful sense of 
the omnipresence of the Deity. Whatever systems 
of religion the parents themselves, or their chil* 
dren, at maturity, may think proper to embrace, 
may be left untouched. But a belief in the su- 
preme Being, One, Eternal and Omnipotent, may 
be fairly assumed and adopted as the basis of all 
virtuous education. From these attributes, his 
omniscience or ubiquity, though equally as in- 
comprehensible as the knowledge of the soul, and 
of every sensation in the human frame, may fedrly 
be deduced ; and this important truth once ad- 
mitted, will be found a more powerful check to 
sin than all law and government united. These 
can take cognizance of only overt-acts, while the 
former will restrain even thoughts and intentions ; 
for if we should be ashamed to have some of our 
most secret thoughts known to another, how much 
more so should we be, if sensible that our inmost 
thoughts were clearly visible to an all-seeing God, 
— ever at our elbow ? Let it then be a first prin- 
ciple in education, to begin by imprinting on the 
minds of youth an awful and deep sense of the om- 
nipresence of the Deity. 

The next great principle, with reference to 
education, in the eye of a legislator, should be 
strongly to inculcate, on the minds of youth, the 
necessity of industry or labour, without the 
constant exertions of which, they must £e. 
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Let this important truth be illustrated by the 
omnipresence of that Eternal Being who never 
slumbers or sleeps — by the constant motion 
of all nature, the rising and setting of the stars 
and of the moon, the diurnal rotation of the sun, 
and the revolution of this our earth, which, 
if quiescent for one moment only, would over- 
whelm its myriads of inhabitants with inevitable 
death. From this sublime contemplation, lead 
him to the consideration of himself and his eco- 
nomy ; the palpitation of the heart and pulse, the 
circulation of the fluids, through the evanescent 
ramifications of the capillary vessels, and then 
ask him how he can expect to be preserved in 
idleness? Show him the amazing energies of the 
mind, its powers and results, which have traced 
the comets in their orbits, and though finite in its 
operations, yet almost comprehends eternity it- 
self. By such a review as this, truth vrill make 
her due impression ; to habits of industry he may 
then be gradually enured, and labour will become 
natural and pleasing. 

** Under the direction of some sober person in 
the meridian of life, let them each day be em- 
ployed in manual labour suitable to their age and 
strength. Teach them the use of the spade, the 
shovel, and the hoe; and let them sow, plant, 
reap, cut, and gather in. Let them eat what 
their own labour produces, and exchange the 
overplus for what they want. Let them also 
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learn to s|>in wool or flax for clotlies, and spin 
finer articles for sale. What is so produced, let 
it be applied in paying the expense of teaching 
them, and the excess given to their par^its. 
Each school should have a gard^i for the cukn 
vation of roots, pulse, and grain, for them to col-* 
ttvate, by which, at an early age, they might be- 
come gardeners and farmers. Their observatimis 
would excite emulation, and some little premium 
or honorary distinction might be giv^ea to those 
who excel."* 

By such pursuits, labour would be relished, 
industry would become habitual, and idleness 
would be rendered more painful and irksome than 
constant or even laborious work. 

In the midst of these wholesome and agveeabki 
avocations, the mind also must be cultivated. 
Every boy must be taught reading, writing, and 
arithmetic completely, which are indispensable to 
all men in every situation ; and where time and 
circumstances will permit, the elements of Eadidt 

* Hanwayon Police, Letter 14 and 18. 

t If the books by which the children are taught to read were 
a little more mstructive than they commonly are, and if, instead 
of a little smattering in Latin, which the children of the eonisMtt 
people are sometimes taught there, and which can acarcdy ewex 
be of ^y use to them, they were instructed in the elememary 
parts of geometry and mechanics, the literary educifioQ of Mm 
raok of people would, perhaps, be as complete as can be. Tkete 
IS aicarctly a common trade which does not afford some opportu- 
nities of applying to it the principles of geometry and 
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would render every man eminently useful, both 
to hioifielf and to his country. 

Though it 18 not necessary for this class of the 
community to acquire any more learning than 
such as I have mentioned, yet, as an island and a 
commerctal people, a good acquaintance with 
navigation may appear necessary, and as this art 
is founded on geometry, astromnny, and ge<^;ra^ 
phy, such as are intended for the sea service 
abmiid be taught them. 

With regard to girls, let them be taught read- 
ing, writing, and arithmetic, with knitting and 
munning, and every thing useful in domestic 
life; particularly the necessary art of cookery, 
which is shamefully neglected, though of infinite 
importance to the comfort and economy of a 

In school discipline, severity should be ex- 
changed for docility, and instead of terror and 
driving, the tender mind should be excited by 
emulation and rewards.* Corporeal punishment 
destroys shame and hardens delinquency, while 
it debases and unmans the noble mind. *' He 



aad which would not, therefore, gradually exercise and improve 
dw commoB people in those principles, the necessary introduc- 
tMB to the most sublime, as well as to the most useful sciences.*' 
— ^Weakh of Nations, b. ▼. c. 1. 

* ** The public ean encourage the acquisition of those most es- 
sential parts of educatioo, by small premiums and little badges 
of diMinctwii." — Smith, supra. 

s 
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who has been accustomed/' saith Procopius, '' to 
tremble under the rod of a pedagogue, will never 
look on a sword or spear with an undaunted eye."* 
** It was a happy circumstance/' saith Mr. 
Langhorne, in his excellent life of Plutarch, '' in 
the discipline of those schools, that the parents 
only had the power of corporeal punishment ; the 
rod and the ferula were snatched from the hand of 
the petty tyrant ; his office alone was to inform 
the mind ; he had no authority to dastardise the 
spirit ; he had no power to extinguish the gene- 
rous flame of freedom, or to break down the noble 
independency of soul by the slavish, debasing, 
and degrading application of the rod. This mode 
of punishment in our public schools is one of the 
worst remains of barbarism that prevails among 
us. Sensible minds, however volatile and inat- 
tentive in early years, may be drawn to their duty 
by many means, which shame, and fears of a more 
liberal nature than those of corporeal punish- 
ment, will supply. Where there is but little sen- 
sibility, the effect which that mode of punishment 
produces is not more happy. It destroys that 
little, though it should be the first care and labour 
of the preceptor to increase it. To beat the body 
is to debase the mind. Nothing so soon or so to- 
tally abolishes the sense of shame ; and yet that 
sense is at once the best preservative of virtue, 

* De Bello Goth. lib. i. p. 4. 
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and the greatest incentive to every species of ex- 
cellence."* 

To these public schools, parents should be 
obliged to send their children. Mr. Hume, in 
his life of Alfred, informs us ** that this great prince 
enjoined by law all freeholders, possessed of two 
bides of land or more, to send their children to 
school. Why this admirable law was suffered to 
fall into disuse, is difficult to imagine. Learning 
no doubt is fatal to abuses, and in despotic go- 
vernments cannot be endured. But the march of 
intellect will now oblige every nation, in self de- 
fence, to encourage learning and science. 

With respect to the expense of these national 
schools, the only real objection to their establish- 
ment, this might in part be defrayed by the pro- 
duce of the boy's own labour, under a judicious 
management. Besides this, children, in a certain 
view of legislation and policy, may be regarded 
as cattle. " It may cost much," saith Jonas 
Hanway, ** to bring them to a mature state for 
use ; but a boy or girl of tender age, converted to 

* Upon what principle, then, is military flogging to be de- 
fended, and whipping at the cart's tail ? With respect to the 
former, Sallust furnishes us with a fine hint. When Metellus 
took the command of the troops against Jugurtha, he found the 
army dispirited and feeble, and utterly relaxed in indolence. By 
his admirable management, sober discipline returned, and the 
change was brought about, << rather by preventing disobedience, 
than by inflicting punishment," p. 50. 

s2 
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a good use, though, after a heavy charge, is va- 
luabky while a drone, a vagabond, or a thief is a 
noxious animal." 

With regard to the second branch of our in- 
quiry, which embraces the higher orders of so- 
ciety, such as the professional and commercial 
interest, a profound and elegant education is, of 
course, necessary. But as life is short, and sci- 
ence is long, we must make a judicious selection, 
instead of aiming at universal knowledge, which, 
with the utmost industry, will render us only su- 
perficial scholars. On this account, to the greater 
part of pupils, all curious and exclusive arts or 
sciences should be inhibited. Not that any part 
of learning is to be stigmatized as wholly useless, 
but only that it is so, because it is unnecessary to 
a certain class or description of scholars. As the 
study of hydraulics to a lawyer, or of architecture 
to a warehouseman, still less occasion is there, to 
the greater part of scholars, for the study of the 
dead languages. Indeed the astonishing diffusion 
of knowledge all over Europe and America, during 
the last, and the commencement of the present 
century in particular, may satisfy us that we can 
now glean nothing new from learning Greek and 
Latin. The number of years consumed in ac- 
quiring them, which might be employed in the 
acquisition of more important and profitable 
knowledge, is a good reason for discontinuing a 
practice which has nothing but long custom and 



OF EDUCATION. 261 

pride to recommend it. The admirable transla- 
tions of all the Greek and Roman authors, which 
are now in every body's hands, have not only su- 
perseded, but rendered even useless, any further 
study of Greek and Latin. The loss of their in- 
imitable beauty, conciseness and simplicity, which 
no translation can preserve, must be acknow- 
ledged to the fullest extent. This, however, is 
but a poor apology for the sacrifice of so much 
time and pains ; for in half the time necessary to 
read Tacitus or Sallust in the original, a young 
gentleman might acquire a tolerable knowledge 
of history and the mathematics, which is infinitely 
more useful than any that would be derived from 
reading in the original all the classics taken to- 
gether. I therefore flatter myself, that the day is 
not far distant when we may find the study of the 
Greek and Latin languages discontinued in our 
colleges and universities. 

In this opinion I am happy to find myself not 
a noun substantive. Mr. Langhome, to whom I 
have before referred, and whose great knowledge 
of the dead languages precludes all supposition 
of his condemning them on account of his igno- 
rance, observes that another principal advantage 
which the ancient mode of the Greek education 
gave its pupils, was their early access to every 
branch of philosophical learning. " They did 
not, like us, spend seven or teii years of scho- 
lastic labour in making a general acquaintance 
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with two dead languages. Those years were em- 
ployed in the study of nature, and in gaining the 
elements of philosophical knowledge from her 
original economy and laws." 

Monsieur Helvetius too, a fine genius and a 
great scholar, condemns the study of the dead 
languages in more direct terms and stronger rea- 
sons. " I ask/' he says, "whether for their in- 
struction in the delicacies of the Latin tongue 
young men ought to pay the price of eight or ten 
years labour; and whether, instead of being con* 
sumed in the study of words, they would not be 
better employed in the study of things, and espe- 
cially in such as have a relation to the situation 
in which they will probably be placed ? " * 

An education thus adapted to their future situ- 
ation in life, would certainly be found infinitely 
more beneficial to youth, and consequently to 
the public — the only point of view contemplated 
in this inquiry — than the most accurate acquaint- 
ance with the Greek and Roman languages. 
The real business of life has no connection what- 
ever with either ; and the only advantage to be 
derived from it — if it can with any propriety of 
speech be called an advantage — is the knowledge 
of those sublime and elevated sentiments which 
give dignity to our behaviour and elegance to our 
expressions. But neither of these advantages, 
even supposing a young gentleman to acquire the 

* De L'Esprit, Essay iv. ch. xvii. 
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spirit of Horace himself— a supposition not readily 
conceded, would promote or assist the great af- 
fairs of civil life, the chief desideratum with a 
legislator. It is therefore to be hoped that the 
study of the dead languages will no longer be 
prosecuted »as a part of national education. 

This branch of education consists in the know* 
ledge of those ideas which form the citizen rather 
than the man. The latter may be a proper sub* 
ject of consideration for individuals, but not for 
the legislator. If he intend to promote the 
grandeur of his country, he must, like the legis- 
lators of antiquity, lay the foundation^ in such a 
course of academical studies as will best bring 
us acquainted with business and national affairs. 
This is more especially requisite with us, if we 

m 

wish to preserve the small remains of the demo- 
cratic part of our constitution, which has lately 
shown strong symptoms of corruption and de- 
cline.* For this purpose the minds of youth 
should be profoundly instructed in civil history 
and policy; such as the theory of laws, govern- 
ment, agriculture, manufacture, and commerce.^ 
These sublime inquiries will not only be found 
the best security for our liberties, but the most 
useful to the citizen himself. They are the kinds 
of objects, or ideas that ought to be fixed in the 
memories of youth, as best calculated to promote 

• Peruse Knox's Spirit of Despotism. 

f Priestley's Essay on a Liberal Education. 
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Ifbe 9oiid 'inteDMt of the 'state} and- by having 
i;onstantly before ^eir eyes the noble exBolples 
of the aaoients, by reading the classic histovians, 
which are now all admirably tiiaaslated, * inflame 
. th^iQ with the love of virtue and national esteem. 

Subsidiary to these, but nevertheless niecessary 
to excellence in all, should likewise be islBght 
etl^ics or morality, which ameliorate the hcaarf^; 
and also a profound knowledge of the mathelma- 
tips^^ as the best means of exceUing in itenmi dtA 
military tactics. . ! » 

JBut while we take so much care to imptovte 
the minds, we must not neglect the p^h^onsof 
our youth. Mental is found too often injuribus 
to bodily exertion, and most great scholars I are 
averse to labour or strong exercise. Learning 
was an object of scorn to those barbarians th^ 
subverted the Roman empire ; and the study of 
the sciences was prohibited on account of its ten<- 
dency to enervate the body. In all our public 
or national schools, therefore, great pains should 
be taken to counteract this effect. The athletic 
and manly exercises enjoined by Lycurgus will 
furnish the moderns with admirable hints; and tf 
these should be thought too severe, the public 
recreations of refined Athens, " elegantly per- 
formed with a peculiar pomp, the daily delight of 
which was a charm," may be adopted.* 

If so much importance attach to the education 

* Pericles* Funeral Oration. 



of boy 9/ that of the femidite tenndt be'^houf^ht 
undeserving of attention. Whoever Iboks into 
domestic afiairs mtist see that the greater part' of 
our interest and happiness depends upon a g6dd 
ta/e: in addition to which, tiie brihging up of 
our children, and teaching ** the young idea how 
to shoot," rest almost entirely with their motkeri. 
Consequently great attention to the education 
and health of our daughters is necetssary, and by 
all legislators will be acknowledged a public 
duty: instead of which every individual is left to 
follow the bent of his own inclination, rather 
than the public good. Young ladies are sent to 
schools, where they are taught music, dancing 
and singing — to the neglect of the more useful 
branches of knowledge — whereby they are ren- 
dered agreeable playthings for dandies and cox- 
combs, instead of useful wives and excellent mo- 
thers. In all the ornamental branches of educa- 
tion most of our ladies of fashion excel, while 
those of real utility are thought beneath their 
attention. Plain work, which no family can do 
without, is scarcely ever thought of: while the 
finer branches of needle work, which in many 
can be dispensed with, engross all their attention. 
Indeed, it would be thought degrading for a lady, 
now-a-days, to make her husband a shirt, or the 
swaddling clothes for her infant. Not that I 
mean to censure the ornamental branches of fe- 
male education: on the contrary, I think the 
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pursuit extremely laudable. But what I con- 
demn is, their preference of this to that which is 
useful and necessary. Let them, where it is 
convenieut, learn both. Let them learn music, 
dancing and singing. There are times when a 
husband, to alleviate his cares and elevate his 
feelings, may derive much innocent pleasure in 
the vivacity and accomplishments of a well-edu- 
cated wife. But let not such accomplishments 
alone be her only recommendation. Let her be 
taught every thing useful, both in needle work 
and domestic economy. Let her be instructed 
in every branch of cookery,* pickling, pastry, 
and preserving : they can never be a disgrace to 
any lady, but a real benefit to most of them. If 
no other advantage arose from it than to see that 
their servants understood their work, and pro- 
perly discharged it without waste and pilfering, 
such a very useful and agreeable part of know- 
ledge ought not to be neglected. In this point 
of view, the extravagance of servants is a serious 
evil in families, which this branch of knowledge 
might enable her to counteract; while a wife who 
by such an education can turn every thing to 

* In speaking of domestic accomplishments, it is evident I 
speak not of cookery as a science, to pamper our appetites and 
indulge our voluptuousness. In this sense it becomes a real 
enemy to population, not only by intercepting food from the 
industrious, but by weakening the powers of procreation. Vide 
Kame, Sk. 1. 
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use — and by the art of economy, instead of ex- 
travagance, set out her table for a nobleman or 
tradesman — would indeed prove a fortune alone. 

In contemplating the female as the mother and 
the nurse of our offspring, proper attention should 
be given to her health, if we expect a numerous and 
healthy population. A fine delicate lady seldom 
has many children, and in her birth suffers, from 
luxury and our modern habits, more than nature 
intended. She thinks it quite sufficient to give 
birth to her children, without even suckling them, 
though it would contribute so essentially to her 
health. 

If we really wish to remove these evils, a dif- 
ferent course should be taken. Our daughters 
must be accustomed, from their infancy, to such 
exercise and labour as are not incompatible with 
female delicacy ; such as cold bathing, with daily 
exercise, sports, and recreations of all kinds that 
are not too fatiguing; while dancing, which with 
many is pursued as only a genteel accomplish- 
ment, would be found an excellent preservative 
to health. 
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CHAPTER V. 

Health, Temperance, and Pharmacy. 

To a philanthropist the health of the people must 
at all times be extremely pleasing and agreeable. 
To a legislator it must be still more so. He sees 
that good soldiers cannot be raised out of a feeble 
population^ nor the frontiers protected from hos- 
tile invasions by an army debilitated with diseases, 
sickness, and intemperance. The fatigues and 
hardships of a military life can with diflSculty be 
endured, even by the most robust, still less by 
such as are enervated with sensuality and sloth, 
" by men unaccustomed to lie on the bare earth, 
or to endure alike the winter's cold and the sum- 
mer's heat."* Hence a hardy and a healthy 
people have ever been the subject of grave con- 
sideration, in all sound policy, while a diminutive 
and puny race, which provoke hostilities and 
paralize the best exertions of national industry, f 
have been considered by every legislator as a 
powerful obstacle to glory and to grandeur. 

The law of England, though it professes some 
solicitude on this subject, has not however pro- 
vided any effectual measures for preserving the 

* Mariii8 in Jugurtha. f Robertson's America,, b. viii. 
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health of the people. In common with other 
cases of injuries an action lies for selling unwhole- 
some provisions, or corrupted wines ; with statu- 
tary provisions for performing quarantine, and 
punishment, by whipping all those who go abroad 
with the plague or any infectious sore upon 
them.* 

Such are the sage regulations provided by our 
sapient ancestors for securing the health of the 
people. To raise a sound and healthy popula- 
tion, the great object of all wise policy seems to 
have formed no part of their concern. Their 
views reached not beyond the confines of their 
own domains. What related to those of their 
neighbours excited little or none of their atten- 
tion. The interior economy of the kingdom was 
neither understood nor regarded. But the igno- 
rance and apathy of modem legislators on this 
useful subject are not to be so easily excused. The 
wholesome state of the body politic should be 
the governing principle, which comprises air, ex- 
ercise and cleanliness, without which health can 
neither be obtained nor preserved. 

To secure to the public the enjoyment of fresh 
air in great cities, the most obvious and necessary 
means are spacious streets. Lanes, courts and 
allies are in this respect highly objectionable, 

* Black. Com. b. iv. ch. 13. Among other prohibitions that 
of buying flesh of a Jew is enumerated. Such laws must excite 
our pity and contempt. 
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and as occasion offers they should be removed or 
taken down. But these precautions, though 
very salutary, are not alone sufficient. Attention 
must also be given to our houses, which should 
contain double rooms, with lofty cielings, and 
proper windows to admit both light and air. 
These requisites would be found as easy in their 
execution and observance as our building act for 
the regulation of party walls, which is not in any 
respect of easier practicability than the former, 
whose importance to the preservation of our health, 
entitles them to claim the same attention. 

The propriety of these regulations is obvious. 
Air is so truly essential to the enjoyment of health 
that to offer any argument in proof of it, would 
be only waste of time and paper. I am therefore 
not without the best grounded confidence, that if 
vaults for the burial of the dead are prejudicial 
in great cities, the necessity of discontinuing 
such a practice would be also acquiesced in. 
There are spots conveniently enough in the sub- 
urbs for the gratification of such foolish pride.* 
But to tolerate them in London and other popu- 
lous places, where they are apt to infect the air 
and produce infection, seems very improper, and 

* If persons are desirous of being remembered after their de- 
cease, which is a laudable ambition, they should endeavour to 
deserve it, by some praiseworthy actions in their lifetime, instead 
of an elegant mausoleum, which only reminds the observer of 
their pride, vanity or folly. 
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can answer no other purpose than that of gratifying 
the dead at the expense of the living. It would 
indeed be desirable to have no funerals whatever 
in London, but if we must submit to this incon- 
venience on the score of prejudice or habit, the 
only ground .on which such a custom can be de- 
fended, it would be desirable to enact that every 
grave should at least be twenty feet deep. 

With respect to exercise this will perhaps ap- 
pear quite as necessary to the preservation of 
health as the former. Indeed no argument will 
be expected, I apprehend, in corroboration of 
it. I shall therefore advise such measures only 
as seem best calculated to produce agility and 
strength. For this purpose athletic sports would 
be productive of great benefit. Hunting and the 
chase are fine amusements, and to the gentry re- 
commend themselves ; when these cannot be en- 
joyed, few or no games would better promote 
health, more especially to some delicate persons, 
than billiards, to which there seems no other ob- 
jection than that of playing too deep. If this 
could be obviated, it deserves to be recommended 
highly. To the inferior ranks, skittles, cricket^ 
foot races and tennis are obvious. These amuse- 
ments are peculiarly necessary to the health of 
that numerous body of men, who are shut up in 
our great manufactories, with little air and no ex- 
ercise, and which is greatly aggravated by too 
many hours work. This shortens the life of most 
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of our operatives. It is owing to this, saith Dr. 
Smith, in his Wealth of Nations, that a working 
carpenter seldom continues in his prime more 
than seven years. This surely is a melancholy 
reflection in a country where there is so much 
machinery. More time might be spared for air 
and exercise. Six hours a day fully employed, I 
think, would be quite sufficient. At all events 
perhaps four hours should each day be set apart 
for relaxation and amusement. If the public 
suffered by this arrangement in one respect, it 
would gain in another, by aiding the production 
of a hardy and robust population. This, no less 
than labour, is of consequence in the eye of a 
wise legislator, who is fully sensible of its impor* 
tance in furnishing soldiers capable of enduring 
the fatigues of a military life. The strength and 
agility of the Roman armies strongly elucidate 
and confirm my hypothesis. '' Besides their 
arms," saith Mr. Gibbon,^ '' which the legionaries 
scarcely considered as an incumbrance, they weie 
laden with the kitchen furniture, the instruments 
<^ fortification and the provision of many days. 
Under this weight, which would oppress the de^ 
licacy of a modem soldier, they were trained hj 
a regular step to advance in about at Aourr nearly 
twenty miles." '' Their military pace," saith 
professor Duncan,f ** amounted to twenty miles 

* Dedine snd Fall, ch. i. 

f Disooitrae on the Ronuun Art of War, ch. v. 
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in' five hours, which made the usual day's nsrbh 
of u Roman army. To accustom the soldiers to 
it, three times a month they were obliged to take 
this march." The inference from these quota* 
tioQs is • obvioiis, to enable our armies to endure 
siinilar exertions they must be drawn from a 
Hardy and robust population. 

' On ckemlhiess I shall say but little. The witty, 
theqgh licentious. Earl of Chesterfield, calls it a 
virtuei which it certainly is in erery point of 
^ew« > Dirt mud filth in our person and clothes 
engeMhsp disease and vermin. Indolence and 
sloth too, which unfit ns for every usefiil purpose^ 
ve' the general concomitants of uncleanneas; 
wfatte poverty and dram-drinking follow in their 
tcaiQi All our towns and cities should be ubim*' 
damtly supfdied with water, while our numerous 
sftdngs furnish us with the means of accommo* 
datii:^ them with baths, the use of which should 
be . atnwgly reoommended. The custom of per- 
sonB^ppearing clean and in their best apparel at 
a plaee cf worship on Sunday is of admirable ser* 
vioei; in. promoting health, and if the parents of 
thfiiieckildren, who appear to have been neglected. 
i» ilAs respect, were liable to public censure, it 
might encourage a g^Ei^ral habit of cleanliness. 

To write against ebriety and gluttony would be 
at great a waste of time as against poisons and 
apoplexy. I shall therefore only suggest, as a 
preventive, the abolition of gin shops, and a gre^t 

T 
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reduction of public houses. The former are a 
serious evil to the lower orders,. and the latter are 
productive of a double mischief in causing idle- 
ness and tippling. These, when frequently in- 
dulged, become habitual, which no punishment 
can cure. The remedy, therefore, will be found 
in removing the temptation, which will not only 
be rendering a service to the individual, but a 
great benefit to the public, in reducing the poor 
rates.* Whoever will take the trouble to inform 
himself will find that the poor rates increase in 
proportion to the increase of public houses. 
More than half the public houses now in the 
kingdom might be dispensed with, which would 
not only occasion an increase of industry, a most 
important benefit to the community, but a reduc- 
tion in the poor rates to at least a fourth, by re- 
moving the temptation to idleness. For these 
among other reasons too obvious to require enu- 
meration, it is hoped that the gin shops will all 
be shut up, and half the public houses, at least, 
put down.f 

* Vide sup. page 161, note t» 

f The legislature, in their late reduction of the duty on gin, 
while the tax on soap and windows is continued, have showo 
themselves ignorant of true policy, and the patrons of intemper- 
ance instead of friends to air and cleanliness. If they had on 
the contrary increased the duty of the first to such a degree as 
to have prohibited the drinking of it altogether, they would have 
proved themselves the friends of humanity and the lovers of 
their country. 
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On this subject I have the misfortune to differ 
from the intelligent and very virell informed author 
of the Wealth of Nations. It is not, he says, the 
multitude of ale-houses, to give the most sus- 
picious example, that occasions a general dispo- 
sition to drunkenness among the common people, 
but that disposition, arising from other causes, 
necessarily gives employment to a multitude of 
alehouses.* What those other causes are we are 
not informed. But certainly opportunities and 
temptations must be acknowledged among some 
of the causes. And however great the disposi* 
tion may be, if there were no alehouses it could 
not be gratified. The few that are naturally ad^ 
dieted to drinking bear no proportion to those 
who really become so by frequenting them. Con- 
sequently their reduction would operate propor- 
tionally. Alehouses have made many sober 
men sots, and there seems no good reason why 
an evil should not be lessened, though it cannot 
be cured. If there were no thieves there would 
be no receivers. Yet by punishing the latter, we 
diminish the former; and though every evil in 
society be admitted to proceed from some vice in 
our nature, yet by removing the opportunity, we 
of course lessen the commission. The system of 
licensing them is extremely objectionable, as 
savouring strongly of arbitrary power.f Our 

* Book ii. ch. v. 

t Since this was written the Beer Bill has passed, which au- 

T 2 



276 ESSAY ON CIVIL POLICY. 

rights ought never to depend upon the discretion 
of a magistrate, who is appointed by the govern- 
ment, the officers under which, constantly requir- 
ing support to screen their misdeeds, are very 
profuse in conferring favours at the public ex- 
pense, which leads to bribery and corruption. 
The propriety of licensing an ale-house should be 
by a jury, indiflferently chosen, of five persons, 
which would always furnish a majority in nice or 
doubtful cases.* 

Intimately connected with this subject, is that 
of suffering brewers to hold public houses. Being 
generally persons of some property and conse- 
quence in their neighbourhood, they possess both 
the means and the influence of obtaining a license 
for their own house, to the exclusion of another .f 
The consequence is a complete monopoly in the 
beer trade ; by which means, the working classes. 



thorizes any man for £2 to sell beer, whereby all the evils above 
mentioned respecting public houses will be greatly aggravated. 
Of this the parliament are not of course aware, but was it the 
policy of their measure to increase the taxes or benefit the 
landed interest? 

* This course should be taken with all the places of public 
amusement, such as theatres, Vauxhall and others, — the licen- 
sing of which is a source of patronage, which occasions corrup- 
tion, — till at last the highest bidder, instead of the worthiest 
claimant, will succeed in his application. 

t The new Beer Act, will operate materially in mitigating 
this evil — but will be productive of another, increasing tipling and 
idleness. 
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who require a wholesome beverage to enable them 
to endure fatigue and do more work, are obliged to 
drink any rubbish the brewer is pleased to furnish, 
and at such a price as he thinks proper to exact. 
Hence a double loss ensues to the public, in a 
feeble and debilitated population, from which 
scarcely a single regiment of hardy men can be 
obtained, nor the agriculturing and manufacturing 
interests supplied with such as are of sufficient 
strength to earn their wages. Thus the public 
loss becomes the brewer's gain, aggravated by the 
ruin of the labourer's health. If philanthropy will 
not plead in favour of this injured class of men, 
surely reason might teach us better policy; which 
plainly shows how much the interest of the agri- 
culturist and manufacturer is involved in that of 
the husbandman and labourer. 



Sect. I. 
Fharmacy* 

In speaking of health, it is necessary to say some- 
thing on this subject. The innumerable diseases 

* Pharmacy and the knowledge of the simples, are as neces- 
sary as anatomy, or the history of diseases. " It is a shame, that 
when men have taken their degrees, and are intrusted with the 
lives of the subject, they should be forced to come to London to 
be acquainted with the materia medica, and the composition of 
medicines, and instructions from others, that never had an univer- 
sity education themselves.'* — Fable of the Bees, p. 183, 
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incident to the human frame, and the serious acci- 
dents to which it is continually exposed, must 
convince us that medicine and surgery deserve 
the attention of the legislature. Not only whole 
families, but even parishes and towns, have been 
swept away by fevers and other contagious 
diseases. Add to this, the'havock made in battle, 
where every wound would terminate in death, 
without the aid of surgery and pharmacy. There- 
fore it becomes a subject of national concern, not 
only as it secures our health, but as it preserves 
our lives. 

As all prescriptions are written now in Latin, it 
presents a formidable objection to my proposal of 
discontinuing the study of a dead language^ if this 
practice should be found indispensable. With 
this view, I have made inquiry, and the result is, 
that there is no real objection to their being in 
English. If this be so, why is not the practice 
discontinued? Seven years, at least, must be 
devoted by a lad, to acquire sufficient knowledge 
of the Latin tongue, to qualify him for a druggist. 
During this time, he might be taught much useful 
science, particularly chymistry and botany^ which 
would be infinitely more useful to him, than the 
most correct knowledge of Greek and Latin. 
Unless, therefore, Latin prescriptions can be 
proved necessary, it is to be hoped, that the prac- 
tice will no longer be continued. 

* Vide ante, chap. iv. p. 260. 
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Sect. II. 
Apothecaries. 

In the country there are few physicians, their 
place being filled by apothecaries, who both ad- 
minister advice, and provide the necessary physic. 
This, on account of the expense of a physician, is 
the person too employed by most families in 
London. But as they are not allowed to charge 
for their attendance, they are obliged, in order to 
obtain it, to administer physic. This, however, 
may not in all cases be necessary. 

Sometimes the patient may require nothing 
more than a change of diet, or air, or the like, 
without the use of any physic whatever. Still 
this must be given, if it be only a little water 
coloured, to make a charge. Now it surely would 
be better to allow the apothecary a fee for his 
advice, where medicine is not required, than to 
practice a deception in order to obtain it. For 
it can never be necessary, that fraud or misrepre- 
sentation should be employed. This can only 
injure ipen s morals, while many people are de- 
terred from employing a doctor through fear of an 
overwhelming quantity of physic . Better to allow 
an honest fee for the apothecary's attendance or 
advice, than to oblige him, by sending physic not 
required, to obtain remuneration fraudulently. 
The profession would then become more respect- 
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able, their morals improved, by being no more 
obliged to practice a deception, while the patient 
would repose greater confidence in apothecaries, 
who would be henceforth remunerated for their 
candour, instead of being paid for deceiving. 



Sect. III. 
Anatomy, 



If we abrogate the punishment of death, it is ob- 
jected with great plausibility, what is to become 
oi surgery? Where are we to find subjects for 
dissection? The few criminals now executed, 
raise such a formidable objection to the abolishment 
of hanging, so strenuously advised in a former part 
of this essay, that if my reasoning should prevail, 
the knowledge of the present, would be lost to the 
rising, generation. Every broken limb would be 
death — and the loss of an arm, or of a leg in battle, 
would be followed by the loss of life. To remove 
these difficulties, ignorance or prejudice, applied 
to the collective wisdom of the nation ; — when it 
was discovered, that no remedy could be adminis- 
tered by persons whose time was chiefly occupied 
in hunting, and the game laws. 

Sensible that taking away the life of man could 
not be palliated, still less j ustified, upon the prin- 
ciples of national expediency, the shallow reason- 
ing of crafty politicians instead of enlightened 



HEALTH, TEMPERAKCE, AND PHARMACY. 261 

legislators, it immediately occurred, that some 
remedy might be found in America, where the 
barbarous policy of hanging had been sometime 
exploded. Accordingly I addressed a letter to 
the consulate of the United States, from whom I 
learnt, that they laboured under the same diffi- 
culties.* Under these circumstances, there ap- 
peared no other course than to recommend such 
measures and reasons, drawn from the nature and 
character of man, as seemed likely to remove our 
repugnance to dissection or anatomy. 

The great objection with most people to dis- 
section proceeds, I apprehend, from associating 
it with the ignominious punishment inflicted upon 
atrocious criminals. We cannot separate our 
notions of this shocking operation, from those of 
being hacked and mangled like the vilest male-" 

♦ The following is a copy of Mr. Aspinwall's very obliging 
communication in answer. " In reply to your letter of the 17th 
instant, I have to express my regreti that I cannot immediately 
furnish authentic information on the subject to which that letter 
relates. 

'* I am not aware of any legal provision for procuring subjects 
for anatomical purposes in the United States. The judge some- 
times adds to a sentence of death, as in this country, that the 
body shall be given over to the surgeons for dissection. But as 
executions, though not entirely abolished as you suppose, are still 
too infrequent to yield an adequate supply of subjects for the 
anatomical schools, I conclude that the deficiency is made up in 
the usual way, and under legal and practical difficulties similar to 
those which prevail here. At least it was so a very short time 
ago. 
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factor. To be so degraded, would shock all our 
feelings, and wound all our pride.* To terminate 
our life, is an object of serious consideration with 
none but little minds. To look upon death with 
indifference, is the great duty of philosophy, and 
the proud maxim of the stoics. But the manxer 
in which we terminate our lives, is quite a different 
business. To seek it in the cannon's mouth, is 
valor and heroism ; to be hanged, is a degradation 
which neither Cato nor Brutus would have suf« 
fered, nor does the law of any civilized country 
inflict such an ignominious punishment upon the 
most contemptible prince or nobleman.t 

As a preliminary step then, in reconciling the 
public to anatomy, the legislature should abolish 
it for murder. Persons not then associating it 
with the mortifying idea of suffering the vile in- 
dignities inflicted on atrocious criminals would 
feel less repugnance, and in time become re- 
conciled to an operation which is dreaded less 
from reason, than pride and prejudice. A law 
might then be enacted, that all persons dying out 
of the course of nature, should be privately opened 

* It was the practice among the first men in Rome, to bum 
their bodies on a funeral pile, prepared in their lifetime, as 
appears from several passages in Tacitus. Now if this had been 
inflicted by way of additional punishment upon malefactors, can 
we suppose that it ever would have formed a part of the obsequies 
of the great. 

t When the son of man was crucified between two thieves, it 
was in derision for calling himself the King of the Jews. 
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with becoming decency, by a surgeon of their own 
selection, gratuitously, accompanied with one or 
two pupils. Afterwards the body might be care- 
fully replaced, and buried as usual, when there 
would be every probability of its reposing in tran- 
qoillity exempt from the barbarous practice of 
stealing it ; against which, the utmost vigilance, 
at present, can hardly be expected to guard. 

Such a custom would no longer bear any resem- 
blance or affinity to the dissection of criminals^ 
but rather be assimilated to the practice intro- 
duced by royal pride, of embalming kings, and 
other illustrious persons, who never yet, I believe, 
felt any repugnance to an operation so agreeable 
to their vanity. Similar motives might be made 
to operate in counteracting the public prejudice — 
which a wise legislator can never be at a loss to 
improve to the benefit of the state — while others 
might be reconciled to it, as a measure best cal- 
culated to preserve, on some future occasion, per- 
haps their own children or relations, from a pre- 
mature grave, occasioned by either an accidental 
fracture, or dislocation.* 

When this practice had become familiar, it is 
easy to see that dissection, in its most ample forms, 
would be tolerated without aversion or repug- 
nance. 

* I felt it a duty which I owed to the public and the profes* 
sion, to have one of ray own children opened, that died in her 
infancy of an unusual complaint — a stricture in the intestines. 
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CHAPTER VL 

Of Industry and Frugality. 

Without industry a man could not acquire wealth, 
and consequently always would be poor. By 
mere labour, sufficient to keep him from hand to 
mouth, he might indeed obtain common necessa- 
ries ; but this is all. Unless a stock in summer 
were laid up in store for the winter, he would fre- 
quently be without subsistence, and even some- 
times starve. This would always be the case in 
old age, when the ability to labour is gone; and 
the chance of perishing, without the precarious 
support of charity, which is always humbling and 
mortifying, is still more apparent. Reason there- 
fore assures us, and experience must convince 
us, of the necessity of industry. With equal force 
may this be urged, too, in showing the necessity 
of frugality.* For what purpose would it answer, 
except to postpone our wants from summer till 
winter, to acquire, if we did not at the same time 

* " Whatever a person saves from his revenue, he adds to his 
capital, and either employs it himself in maintaining an additional 
number of productive hands, or enables some other person to do 
so, by lending it to him for an interest, or share of the profits. 
As the capital of an individual can be increased only by what he 
saves from his annual revenue or his annual gains, so the capital 
of a society, which is the same as that of all the individuals who 
compose it, can be increased only in the same manner." — Wealth 
of Nations, b. ii. c. 3. 
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preserve ; without, according to the proverb, pro- 
viding for a rainy day. His industry in summer » 
or in his youth, would greatly aggravate the sense 
of his distress in winter, and his actual want in 
old age. Hence frugality, or parsimony, which 
is the same thing, is no less necessary than in- 
dustry ; and both are essential to the support of 
individuals, whose ease and comfort are requisite 
in rearing a family, without which population 
would decline. 

Though this be so obvious, that no individual^ 
and still less a family, can deny it, yet a silly 
notion, notwithstanding, prevails, that it is not 
applicable to states, and consequently comprises 
no part of civil policy. That extravagance, bor- 
dering on wanton profusion, prevails in monar- 
chies, cannot be disputed. The splendour and 
dissipation of a court, whose interest is generally 
adverse to that of nations, render bribery and 
corruption necessary. In this kind of government 
frugality, therefore, is less required, and is not, 
perhaps, congenial to its spirit, which is obnoxious 
to virtue, and invites the opulent to dissipate their 
wealth in extravagant amusements, in order to 
render them innoxious to the court, or expose 
them to temptation and corruption. But such 
principles, though they may suit the meridian of 
courts, cannot that of nations, whose duration 
and prosperity are limited by those of the indi- 
viduals that compose them; and as these find 
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industry and fragality necessary, states must do 
the same, since nations are only a collection of 
individuals. Whatever, therefore, may be the 
case with some institutions, it is clear that what 
contributes to the benefit of individuals, must be 
equally so to states ; ♦ and if the spirit of mo- 
narchy makes it an exception, it must perish 
equally, when the individuals, of which its sub- 
jects are composed, are ruined or destroyed. 

The utility and importance of industry to states 
cannot be more forcibly illustrated than in the 
case of Holland, where it is unfashionable not to 
be a man of business. 

'* This little state,'' saith Voltaire, " of seven 
united provinces, barren, unhealthy, and almost 
overwhelmed by the sea, was, for above half a 
century, almost the only example upon earth of 
what may be effected by indefatigable industry. 
Their established government the Dutch sup- 
ported by commerce. They went to the farthest 
parts of Asia, there to attack their masters, who 
then enjoyed the discoveries of the Portuguese, 
and they took from them those islands where the 
choicest spices are produced ; which are as real 
mines as those of Peru, and the cultivation of 
which is as conducive to the health of mankind, 
as the working of the mines is detrimental to it. 

* The ingenious author of the Wealth of Nations has very 
satisfactorily shown, that the prudence of individuals is the policy 
of nations. 
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'' The East India Company, established in 1602, 
gained, in 1620, nearly three hundred per cent., 
which gain increased every year; so that this 
society of merchants soon becoming a formidable 
power, they built the city of Batavia, in the isle 
of Java, made it the most beautiful in all Asia* 
and the centre of commerce, wherein reside 5000 
Chinese, and to which all the nations of the world 
repair. The company in this city can arm thirty 
ships of war, of 40 guns, and at least 20,000 men. 
A common merchant, when governor of this co- 
lony, appears here with all the pomp of the 
greatest king ; nor does this Asiatic grandeur cor- 
rupt the frugal simplicity of the Hollanders in 
Europe. This commerce and this frugality con- 
stitute the grandeur of the Seven Provinces. 

'' Antwerp, which had so long been in a flou^ 
rishing state, and which had swallowed up the 
commerce of Venice, now became a mere desert ; 
and Amsterdam, notwithstanding the inconve- 
niences of its port, grew in its turn the magazine 
of the world. All Holland was enriched and 
rendered beautiful by immense labours. The 
waters of the sea were confined by double banks. 
Canals, cut in all the towns, were faced with 
stone; the streets became large quays, orna- 
mented with fine trees; and barks, laden with 
merchandises, were brought to the doors of almost 
every inhabitant; so that now foreigners are 
always struck with admiration at this singular 
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mixture, formed by the bosws, the tops of tiw 
trees, and the streamers ttf the ships, which «l 
once, and in ihe same place, exhibit a view of thcl 
eity, the coontry, and the sea." * 

The beneficial effisds of frugality to mBltioos<asq 
equally obvious to those who are acquainted with 
the history of Athens and Rome. Whna UMife 
iHustrious republic aimed at universal dom in i eii» 
in the Peloponesian war, Pericles exhorted then 
by no means to let their spirits droop, since tbsfi 
faad^ independently of their annual tribute, tbea» 
femaining in the treasury, 1,162,50(M. sterlifl^.^t 
When Rome was sacked by the Graula, the mosaiti 
fixed by Brennus was a thousand pounds weight 
o£ gold, though that prudent republic had not then: 
flourished 400 years.^ Not above 200 years siikef*; 
wards, Scipio Africanus carried into the treasucy> 
123,000 pounds weight of silver alone ;§ wfaleiii 
sums will appear considerable for states to bm^ 
in reserve for public exigencies so many yean> 
before the discovery of the mines in America^ . / 

These illustrious instances are abundantly auf*-.. 
ficient to show the utility of industry and fruga- 
lity. H They have accordingly made some impres- . 

♦ Age of Louis XIV. ch. 1. 

f Thucidides, b. ii. 

J Livy, b. V. s. 48. 

§ B. XXX. 8. 45. 

II " Whatever, therefore, we may imagine the real waabh 
and revenue of a country to consist in, whether in the value of 
the annual produce of its land and labour, as plain reason seems 
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MOD upon the moderas^ who have therefore emcxm- 
nged frugality, and punished idleness. In Eng- 
land » liie law^ not without some imputation of 
cruelty, and still more of ignorance in sound 
policy, has coupled idleness with incorrigible 
fognes, and punished it with one month's impri:* 
aonment in the house of correction; * a strange 
node of encouraging industrious habits, by send* 
lag men to prison, which generally impairs their 
menls, and renders them more dissolute than 
tver. Our illiterate ancestors, like empirics in 
iugery, saw no other way of eradicating the evil 
thm by destroying. 

Some faint endeavours, it is true, were made in 
ft:vouF of frugality, and checking extravagance, 
by restraining minors from selling their expectan- 
ciea. f But this is confined to persons under age ; 
and even then, unless fraud or imposition be ex- 
pressly proved, or be implied from inadequacy oi 
consideration, the contract or purchase cannot be 
vacated. These laudable attempts have been 
found, in general, inefficacious, or at best but a 

to dictate, or in the quantity of the precious metals which circu- 
late within it, as vulgar prejudice supposes; in either view of 
the matter, every prodigal appears to he a puhlic enemy, and 
cvary frugal man a puhlic henefactor." — Wealth of Nations, 

b. ii. c. 3. 

* 4 Blac. Com. c. xiii. s. 6. 

t Fonb. Equity, c.ii. s. 12; Sugden, Vendor and Purchaser, 

c. V. s. 4. 

u 
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feeble rampart against the temptation* The re- 
medy against idleness must be sought for in the 
improved system of education^ suggested in ano- 
ther part of this inquiry ; and with respect to fru- 
gality, prodigals might be forbidden to implead, 
to borrow, to receive any personalty, to alien, or 
to mortgage, without a guardian nominated by 
the court.* This, though it might render neces- 
sary a previous inquiry, whether prodigal or not» 
yet, as facts might be ofifered in support of the 
allegation, such a law would at least operate as a 
dkCi^k to extravagance and prodigality. This would 
not, as some mistaken economists imagine, so fat* 
militate against consumption as to lessen produc- 
tion> the great source of national prosperity. 



Sect. I. 
Of Savings Banks. 



Intimately connected with the subject last ex*- 
amined, is that proposed to be considered in this 
section. Parsimony is extremely slow in its pro<- 
gress. Many sovereigns must be laid up in store; 
sufficient to support a person in sickness, and 
more especially in old age. The trifle a labourer 
or mechanic could spare for this purpose out of 
his daily or weekly earnings, would be so con«- 
temptible, as scarcely to be worth the anxiety and 

* Code Napoleon, b. i. title 1 1, c. iii. s. 513. 
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care of preserving it. Therefore, merely to lay 
up in a box or drawer an occasional pound — 
though a disposition extremely laudable in itself, 
and even beneficial — where it may be taken when 
solicited by extravagance or cupidity, would in 
general be productive of no other public benefit 
than such as might result from individual pru- 
dence or economy. But if this sovereign or other 
trifling sum, instead of being hoarded in a box or 
in a drawer, be employed in augmenting stock, it 
becomes at once a fund of increasing value to the 
parsimonious, and adds to the national prosperity. 
Like a grain of wheat cast into the earth, which 
produces tenfold, this saving increases and sets 
in motion a larger quantity of labour and industry, 
and saving becomes each year more and more 
productive. Such additional capital and industry 
become additional means of production, which, 
being again reinvested, the wealth of the indivi- 
dual and of the state increase in geometrical pro- 
gression, and become in a manner almost infinite. 
But savings being mostly confined to masters 
themselves, and out of the reach of labourers in 
l^neral, savings banks have beeniiappily projected, 
as an admirable resource for these latter members 
of society. The smallest pittance they can pos- 
sibly spare> even to a penny, may- be in this man- 
ner laid up for a rainy day, and, with the trifling 
iavestments of many, afibrd the means of placing 
it out at interest, to their accumulating benefit. 

u 2 
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Though not so extensively beneficial as if appro- 
priated to production, yet the opportunity it 
affords to numbers who could not otherwise ren- 
der their savings beneficial, makes it a just object 
of national encouragement. " Money gets mo- 
ney," says the proverb ; and every schoolboy is 
acquainted with the astonishing increase of a far- 
thing laid out at interest at the birth of Christ. 
The trifle so laid out by the operative, and that 
interest, with the principal, annually reinvested, 
would in a few years become principal, and 
amount to a considerable sum. By these means 
the poorer classes might be relieved from the hu- 
miliating necessity of flying to a workhouse in old 
age, to the degradation of their own feelings, and 
to the great loss of society; on which I shall here- 
after more fully enter in the chapter on the Poor 
Laws. 

If, in further pursuance of this excellent pro- 
ject, the most trifling sum the operative could 
spare were thus appropriated, on the birthnday 
of a daughter, towards her marriage portion, it is 
not difficult to foresee the good that would result 
from such an admirable application of his savings. 
Her means of beginning the world, with a pro- 
spect, would be thereby greatly improved, while 
the money thus advanced to the borrower, though 
at interest, would in most cases assist his con- 
templated means of augmenting his labour or his 
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values, which would increase production, and 
consequently promote the national prosperity. 

In this view the saving would resolve itself into 
productive employment, rather than subtract from 
consumption, which, if rendered permanent, *'no 
state/' as Malthus observes, " could possibly grow 
rich, by accumulating capital."* 

For these reasons, therefore, civil policy will 
contemplate savings banks as objects of national 
utility, and every wise legislator will promote 
them by the security of his laws. 

The statute in 1828, which reduced the interest 
in some cases, and abolished it altogether in 
others, seems contrary to good policy. In hazard- 
ing a conjecture upon the motives of the legisla- 
ture,' there must always be the chance of mistake; 
but it appears difficult to assign any, except s^ 
desire to remove every obstacle to agricultural 
production. 

* Political Economy, c. vii. s. 3. In another place, c. ni.' 
s. 10, this author concedes, that prudence is useful in cultiva'- 
lion, but ruinous among the labouring classes in manufiictureac. 
unless furnished from increased gains, without a diminished ex-% 
penditure on objects of luxury and enjoyment. Vide c. vii. s. ^^ 
This reasoning, even if correct, does not apply to the subject 
under discussion, since a permanent diminution of consumption 
is not contemplated. *' No act of saving subtracts in the least 
from consumption, provided the thing saved be reinvested ox 
restored to productive employment. On the contrary, there is. 
no repetition of unproductive consumption." B. i. c. 11. 
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CHAPTER VII. 

Of Naturalization. 

■ 

The revocation of the edict of Nantz, wliich 
drove many French families into England, and 
enabled us to become rivals in the silk trade to 
Trance, shows the advantage to be derived from 
the residence of foreigners.* To them we are 
indebted for most of our commerce and our 
wealth. It is not yet a century since even our 
leather was dressed by Frenchmen. In the be- 
ginning of the last century, none of our shop win- 
dows enjoyed the comfort derived from glass, 
which was imported from Italy and France. To 
the former we are indebted, in common with all 
Europe, for our commerce and the arts. In con- 
sequence, our manufactures gradually improved, 
and our commodities found an extensive market, 
which gave full employment to our people, and 
greatly improved agriculture. So sensible of 
these advantages was Alfred the Great, that he 
invited foreigners from all quarters ;t and Edward 
the First, who. Lord Coke tells us, was called the 
wisest king that ever was, J granted a charter of 

* Christiana, Queen of Sweden, whom Voltaire has extolled 
Jto the akiesi said, upon the revocation of the edict of Niantz, tbat 
'* Louis XIV. had used his right hand to cut ofThis left.*' 

t 1 Hume's England. 

X Co. Lit. 19, a. 
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protection to foreign merchants, appointing them 
a justiciary in {londgn^ lanol ^ allowing them, on 
trials, a jury consisting half of natives and half of 
foreigners.* , / .u 

^ . I;f the resilience of foreigners amongst us thep 
jappears so beneficial, every encouragement should 
be given to tkem ; and, consequently, naturaUza^ 
tion^ forms a component part of wise policy or 
sound legislation. This would invite them aud 
their families to fix their residence amongst us ; 
by which we should secure the wealth tbey ac- 
quired, while at the same time we should alsp 
augment our population. 

** A stranger that comes into a country to set- 
tle, and brings his fortune along with him, is a 
I substantial acquisition to a nation. There is jin 
this case an acquisition of two sources of wealth, 
industry and capital ; an accession of full as mucn 
yalue as the acquirement of a proportionate ex- 
tent of territory, to say nothing of what is 




in a moral estimate, if he bring with him private 
virtue and attachment to the place of his adop- 
tion. When Frederick William came into the 

■ 

regency, (says the royal historian of the house of 
. Brandenburgh) there was in the country no manu- 
facture of hats, stockings, serge, or woollen stuff 
of any kind. All these commodities were derived 
from French industry. The French emigants in- 

■ 

• Hume's EngUnd, ch. 13. 
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trodueed amongst us the making of broad cloths^ 
baizes and lighter woollens^ caps, stockings wove 
in the frame» hats of beaver and felt, as well as 
dying in all its branches. Some refiigees of that 
nation established themselves in trade, and re- 
tailed the products of their industrious country- 
men. Berlin could boast of its goldsmiths, jewd** 
lers> watchmakers, and carvers ; those of the emi- 
grants that settled in the low country, introduced 
the cultivation of tobacco, of garden fruits and 
vegetables ; and by their exertions converted tbe 
sandy tract in the environs into capital kitchens- 
garden grounds." — Say*s Political Economy^ b. i|. 
€• 20. 

• But notwithstanding these reasons in favour df 
naturalization, so absurd is the law of England^, 
that if a merchant alien take a lease for years of 4 
house for habitation, and die, neither his exeoators 
nor administrators shall have it, but the king^; 
^nd the 32 H. 8, ch. 16 s. 13, avoids all leases of 
houses or shops to an alien, being an artificer or 
handicraftsman.* 

Such sapient legislators were our ancestors^ 
and such superior notions to those of the illus- 
trious princes I have mentioned, had they of trade 
and commerce. Even so late as down to William 
the Third, when we might have indulged the 
hope of finding a more enlightened policy, it was 

* Co. Lit. 2 B. Hargraves, n. 7, et vid. Litt s8. 198. 



OF KATVIVABIKA(TI(»N.^ 207 

enacted' by the 12 and 13" of hm reign^ ch. 2, that 
naturalised persons shxmld still be incapable of en^ 
joying any office of plaoe or trust, civil or military^ 
Dcifranv having any grant of kmds or ' other h<sr^«- 
ditatnents** . <i 

. The reason assigned by kwyer^^ again^ ndtu^ 
itslizajticm is not satisfactory* : They tellus, that 
aUegiance is due by the law of nature, and not 
fby^ the laws of man ; and therefore cannot b0 
bJitered by the lattier^f and that if an aHeh could 
Squire permanent property in lands, he 'muidt 
<^we aa allegiance, equally permanent with that 
property, to the King of England, which wouhl 
probably be inconsistent with that which he owes 
*o ' his ' own natural liege lord ; besides; that 
tfliecebythe nation might in time be subject^ 'td 
Iblneign influence.^ Yet this foreign' inflnend^'i^ 
enturely overlooked, in allowing foreigners to pu^i' 
chase in our funds, by which not only great 
Iwealth may be drawn out of the country, but' we 
may, tin time, become subject, in fact, to this fo^- 
reign influence. Nor for the benefit of the landed 
interest, since strangers, as well as natives, may 
set up ^ in any place in England, the - trade ' of 

^ Though the legislature appeared thus to injure his person, it 
expressed some tenderness for bis sou), as it required tbepersoa 
to take the sacrament of the Lord's Supper one month previously 
to his naturalization. 

t Calvin's Case, 7 Co. Rep. 1. 

X 1 Blac. Com. cb. 10. 
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dressing hemp, or flax, and twine for cordage. 
If the benefit to be derived to any part of the 
community, from naturalization, be a sufficient 
reason for removing the objection, it must hold i 
fortiori^ when beneficial to the whole, as by in- 
creasing our wealth and population, which, by 
rendering permanent the residence of foreigners, 
is evidently the case. Rejecting, therefore, the 
flimsy arguments of lawyers, which are better 
calculated for the interest of feudal despotism 
than the policy of nations, let us hope that all 
such restraints will be forthwith removed, and 
naturalization rendered as easy as possible, only 
taking care that no foreigner, when naturalized, 
should be permitted to bequeath his property to 
any person resident abroad. This would be no- 
thing but a reasonable concession for the benefit 
he received, and would obviate all the imaginary 
dangers apprehended from naturalization. But 
while we act thus liberally to others, we should 
at the same time hold out every inducement with 
our own people to return, by declaring that the 
privileges and benefits should never be lost by 
naturalization in another country, when obtained 
for commercial purposes. 
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CHAPTER I. 

Social fVeaUh. 

Few subjects appear to have been less under- 
stood, or to have occasioned, among writers, 
greater mistakes, than the term wealth.* It has 
been confounded with money,! which possesses 
only a relative or nominal value, instead of labour, 
in which it really consists. A rich country, like 
a rich man, is supposed to be a country abounding 
with gold and silver.J Hence the avidity with 
which some nations covet money, by which they 
expect to obtain all those advantages which re- 
sult from wealth, in war and conquest. These 
advantages, too, they will obtain while possessed 
of this money. But they will not possess it any 
longer, as is plain from the examples of Spain and 
Portugal, the richest countries formerly in Eu- 
rope, and now the most beggarly. 

* According to Malthus, wealth consists in those material ob- 
jects which are necessary or agreeable to mankind. — Political 
Economy, ch. i. s. 1. 

t By Malthus, money is designated the medium of exchange, 
or the nominal value of commodities. — ^Ch. ii. s. 1. 

X Wealth of Nations, b. 4, c. 1. 



300 ESSAY ON CIVIL POLICY. 

That money does not constitute the wealth of 
nations^ but labour, we may convince ourselves 
by this simple reflection, that it is by the latter 
only we can produce the necessaries and comforts 
of lifci such as food, lodging, and clothes.*^ In 
the existing state of things, money, no doubt, will 
exchange for them, though this was not the case 
in ancient times. Then one product, the off- 
spring of labour, was given in exchange for 
another, as food for lodging, and clothes for food, 
and vice-versa ; though this, no doubt, was a most 
inconvenient mode of dealing, as every man was 
generally obliged to give and take in exchange of 
barter, a great deal more of a commodity than he 
at that time required or had occasion for. This 
soon introduced the more convenient mode of car- 
rying on business by means of money, which in- 
duced some people to suppose that wealth con- 
sisted in gold and silver.f This was more espe- 
cially supposed to be the case by observing, that 
gold and silver were found in more abundance in 
rich than in poor countries. But this abundance 

* '* The merchant/' saith Malthus, " may safely regulate his 
dealings, and estimate his commercial profits^ by an excess in tlie 
quantity of labour which his imports would command, compared 
with his exports.'*^ Ch. 2, s. 6. 

t ** The objection to barter is," saith Say, ** that the commodity 
one individual seeks to exchange is not in request byaoother in* 
dividual. Money removes this difficulty, by its subdivision and 
precise apportionment to the amount of any purchase.'* — Political 
Economy, b. i. c. 21, s. 3. 
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of the precious metals was the effect rather than 
the cause of their wealth. As trade and com-* 
merce, which are productive labour, increased, 
money increased along with them. Capital was 
required, and consequently money increased with 
this increase. But without this, money would 
not have increased. As the former brought it 
into the country, so it will remain, as long as that 
remains, and no longer. England and Holland 
have no mines, yet abound in gold and silver. 
This must be in consequence of trade, or produc* 
tive labour, which produces those materials about 
which money is employed, and without which it 
would not long remain. Accordingly, we find 
money, or gold and silver abound in all commer^ 
cial or trading countries, while those of savages, 
and such as live by hunting, fishing, or pasture/ 
or tending their cattle, have none» or scarcely any. 
Gold and silver, therefore, though they will pur- 
chase the necessaries, comforts and conveniences 
of life, which are the real wealth of nations, will 
not however produce them. Labour must do this. 
Labour must prcduce corn, houses, and the raw 
produce or materials of commerce. Money, too, 
will follow in consequence of this productive labour, 
which was the price first paid or given for every 
sovereign in the country.* It will greatly increase 
or augment as they increase, since no very extensive 

• Wealth of Nations, b. i. ch. 5. 
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trade or business can be carried on without capital. 
They will, therefore, always be found together. 
But though this may be, and in fact is the case, 
yet this money does not constitute the wealth of 
nations. It is only one of the wheels or instru* 
ments of circulation. Banish productive labour, 
and you will infallibly banish gold and silver. 
On the contrary, increase labour, and gold and 
silver will increase. Every manufacturer and 
tradesman knows, that in order to get money, he 
must have a good business, which is the effect of 
productive labour. As it is with him, so it is with 
the state, which is nothing but a collection of in- 
dividuals. The history of the world, and the ex- 
perience of all mankind, induce the same conclu^ 
sion. Look at all the states upon earth, and we 
shall find that they have been indebted for aH 
their opulence, and for all their splendour, to pro- 
ductive labour, which was the original price, the 
purchase-money paid for all things.* It is, there- 
fore, this labour, and not gold and silver, that 
constitutes the wealth of nations. 

This labour, which produces all the necessaries, 
conveniences, and enjoyments of life, constitutes 
the wealth of nations, and consists of agriculture, 
which brings forth the raw produce, and manufac- 
tures for the purposes of commerce, by which the 
people are provided with subsistence, and the 

* Ibidem. 
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state with a revenue, and by statesmen or poll* 
ticians is called political economy.^ The means 
by which these purpose can be best accom^ 
pushed or effected, by the aid of civil policy, will 
form the subject of the following and several sub- 
sequent chapters. 



CHAPTER 11. 

Of Agriculture. 

Tu£ source of all wealth consists in the rude pro- 
duce of the soiLt Its cultivation and improve- 
ment, in order to bring forth and augment this 
produce, is called agriculture; without which 
there could be neither manufactures nor mer- 
ch^mdize, nor trade. Whatsoever we either eat 
or drink, our clothes, our habitations, in short, 
^U the; necessaries and comforts of life come first 
from the earth. The increase of the latter pre- 
supposes the increase of the former, without 
which that increase would be impossible. Agri- 
culture is therefore a subject of capital importance 
in all wise policy, whose object is, as we have 

♦ Smith, b. iv. c. 1. 

-f By this expression, the reader will perceive that, by agri- 
culture, I include the whole rude produce of the soil, as well of 
manufactures as of human food. 
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already observed* to make a nation rich, power 
fill and happy. For this reason some states hav3 
shown the greatest anxiety to carry agicultuie to 
the utmost perfection. In China, the empennr 
every year performs the ceremony of opening the 
ground, which Montesquieu informs us* is to ex- 
cite the people to tillage. Further, the emperor 
is every year informed of the husbandman who 
has distinguished himself most in his profession, 
and he makes him a mandarin of the eighth or- 
der. Among the ancient Persians the kings quit*- 
ted their grandeur and pomp on the eighth day 
of the month, called Chorrem-ruz, to eat with the 
husbandmen. These institutions, continues die 
president, were admirably well calculated for the 
encouragement of agriculture. 

Though honours and rewards are frequently 
conferred upon merit and ingenuity in England, 
we have no such institutions or customs as these. 
We have a society of gentlemen who distribute 
prizes to the graziers.f Though the legislator 
profess great concern for the husbandman, most 
of its acts are calculated for the ultimate benefit 
of the landlord, or in other words the aristocracy, 
which is in fact the legislature. Thus all taxes are 
imposed on commerce, with a view to keep up 
his rent, which must ultimately be at the ex* 

* Spirit of Law8» b. xiv. ch. 8. 

t For increasing unproductive consumption, of which vide 
infra, title, Grazing. 
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pesise of agriculture, whose produce is always 
reduced in exchaogeable value, as the former is 
increased in price.* Of this the farmer, who 
pays the tax ooly indirectly, and is not there* 
fofe immediately sensible of the diminished con^ 
sumption of products, perhaps takes no account 
in his calculation of the rent, and the landlord 
obtains the same rent. The same may be said 
of the legacy duty, from which land is shamefnlly ' 
as well as absurdly exempt. The sum total oC 
prodoction being thus reduced in consumptioD^ 
falls in price, and the result is a diminution of' 
capital; in consequence of which, if the same 
national expenditure be ccmtinued, with diminish* 
ing annual reproduction, distress and mm* will 

ensue.t 

Parks, chases and forests are evidently tolerated 
for the gratification of the landed, at the expense 
of the agricultural interest, which is best pro* 
motod by an augmentation of its produce.;}: Next 
to these are the game laws, which are plainly 
enacted for the pride and pleasure of the land* 

• " The landlord exchanges that part of the rude produce 
which is over and ahove his own consumption for manufactured 
produce. What reduces the real price of the latter^ raises that 
of the former." — Wealth of Nations, b. i. c. ii. 

f Ricardo on Political Economy, p. 188. 

X *' The difficulty of production raises the exchangeable value 
of raw produce, and raises the proportion of the raw produce 
paid for rent, and the landlord benefits by the difficulty of pro- 
duction, by its greater share and greater value.** — Ibidem, 76. 

X 
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lord. The present com bill too, which in effect 
prohibits exportation, and gives the landlord a 
monopoly in human food, is more prejudicial than 
any of them, as I shall show more at large in 
another place. 

Instead of these pernicious laws, every encou- 
ragement should be given to all improvements in 
agriculture, and every obstacle to an increase of 
the rude produce carefully removed. But instead 
of this, and to benefit the landlord and mislead the 
husbandman, no direct tax is ever imposed on 
agriculture, but on manufactures and commerce, 
which raises the price of goods, and, as before 
observed, lowers the value of the raw material.* 
If England have hitherto prospered under a sys- 
tem so inimical to sound policy, it is because all 
Europe has been in the same manner governed. 
Under the old regimen France and Spain, two of 
the finest of its states, have been crippled in their 
policy by the clergy and the nobles. These have 
enjoyed that monopoly in agriculture and com- 
merce, so prejudicial to the prosperity of both 
that these states have never produced their full 
compliment of rude produce, which increases 
home consumption and precedes foreign com- 
merce. England, besides this commerce, which 
has received more encouragement than that of the 
two other states, has been considerably benefited 

* ** The quantity bought depends upon the price at which it 
can be sold." — Say's Political Economy, b. ii. ch. 1. 
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by her religious toleration. In consequence of it 
many foreigners have deserted their countries, 
from persecution, and sought refuge here. Jews, 
Turks, Catholics, Quakers, in short all descrip- 
tions of sectarians have been allowed to settle 
amongst us, and enriched the country with many 
ingenious artificers and manufactures. The re- 
vocation of the edict of Nantz drove many Pro- 
testant families here, and by following the silk 
trade enabled us to rival their persecutors in that 
beautiful and productive branch of commerce. 
But that night of darkness, which so long kept 
Europe ignorant of its true policy, the sun of 
science is beginning to dissipate. The French 
economists were the first to point out the errors 
of the old regimen, and to prepare the way for 
treating political economy as a science, which 
has been since improved and perfected by the 
illustrious Dr. Adam Smith, Say, Mai thus, and 
Ricardo. The first, with the hints he received 
in France, has succeeded in pointing out to states 
the true road to wealth and greatness. This 
masterly performance, with the numerous publica- 
tions to which it has since given rise, has awakened 
throughout Europe a spirit of free inquiry, which 
will force the old governments to retrace their 
steps, and introduce that freedom in commerce, 
which, by increasing agriculture, augments the 
funds of productive labour, and consequently 
population, the source of national prosperity. 

X 2 
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With this increasing knowledge and improvement 
in France and Spain, England must keep piioe, 
or she must perish. Commercial and agricultural 
monopolies must now give place to freedom in 
trade,* otherwise the rich soils of France and 
Spain will exclude us from all foreign markets. 
Their abundant rude produce, in consequence of 
a greater extent of surface and happier climate, 
must be met by an increased produce and supe- 
rior manufactures. The means by which the 
former can best be effected, in addition to the 
hints already submitted, I shall now endeavour 
to suggest. 



CHAPTER III. 

Of Farming Leases : wherein of Tillage — Re- 
servation of Rent in Corn — Great and small 
Farms — Covenant against Assigning and the 
Game Laws. 

The interest of the consumer must always be 
that of the producer. Production, the real ex- 
changeable wealth of the latter, increases or di« 

* '* We should gradually return to the sound principles of free 
trade. What suits the merchant it is the interest of the state to 
adopt, because the state only gains or loses through the channel 
of its citizens.*' — Ricardo on Political Economy, p. 445. 
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minishes with the demands of the former. To 
cripple his means therefore, by lessening con- 
sumption, is to destroy the great stimulus to 
products, an increasing demand. This demand 
of production identifies the interest of the pro- 
ducer with that of the consumer. For neither 
the manufacturer nor the merchant, and still less 
the producer, could flourish, without increasing 
production. This increasing production benefits 
the agriculturist or producer, by increasing his 
revenue or his command over the products or 
labour of others in exchangeable value. To the 
consumer it evidently must, if possible, be still 
more beneficial, by supplying him with the ne- 
cessaries of life, and the merchant or manufac* 
turer with the materials of commerce. 

It is in this view that the interests of both are 
reciprocral. If unproductive labour predominate, 
the small quantity of products would keep down 
the value of the whole produce from the deficiency 
in quantity. If the productive classes were in 
excess, the value of the whole produce would 
fall, from such excess of supply.* It is this go- 
verning principle of interest that keeps the market 
steady, and limits the supply according to the 
demand. 

But whatever view we may take of this inter- 
esting subject, which we shall recur to on a 

• Malthus on Political Economy, ch. vii. s. 9. 
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future occasion, it is obvious that the agriculturist 
will deserve our first consideration, since there 
could be no manufactures without a previous pro- 
duction of the raw material. 

The least reflection in the world must convince 
us, that no man would spend his labour or his 
money freely for the benefit of others. To expect 
that a stranger should, by either of them, improve 
my revenue or estate, without benefit to himself, 
is not only to proclaim our ignorance of human 
nature, but unjust in respect to principle, since 
every man is by the law of nature enjoined to 
prefer himself, without injury to others. Neither 
would the society profit, inasmuch as the gain 
of one would be the loss of the other. These 
are, however, mischiefs, of which we need be 
under no apprehension. The great difficulty 
consists in restraining injustice, for which the 
best laws will in the end be found but an imper- 
fect remedy. 

Such being the case, we are rather to consider 
how we can best encourage tillage, or the pro- 
duction of the raw material, consistently with the 
interest of the husbandman, the landlord and the 
consumer. The first must be remunerated in the 
price for his labour and the profits of his stock ; 
the second must obtain such a revenue or interest 
for his capital as will not repel it from the land, 
and the third must obtain it in such abundance 
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as to supply the home demand and compete with 
foreign markets. In the present chapter we are 
to confine ourselves to the husbandman or pro- 
ducer, who is to bestow his labour and his stock 
upon the cultivation of the soil. To do so, with 
a view to the benefit of the landlord and in sup- 
plying the consumer with increasing or enlarged 
production, permanent improvements must be 
made, such as manuring, draining, fencing, plant- 
ing, trimming, weeding, removing moss, de- 
struction of insects, with proper alternation of 
crops, and all those requisites which come under 
the common denomination of working a farm, so 
as to render it productive,* without deteriorating 
the land. But the profits on the sale of the raw 
material, for this investment of industry and 
capital, cannot be immediately obtained. This 
makes it necessary for the husbandman or pro- 
ducer to have such a permanent interest or term 
of years as will enable him to obtain such profits 
or remuneration. Consequently, agricultural 
leases should never be less than for twenty-one 
years, otherwise the complete cultivation of the 

* Though legislative interposition be in general improper, 
yet if the report made by the suite of Lord Macartney's Embassy 
to China, that by drilling, instead of following the broad cast 
method, more grain was saved than would supply the whole 
population of Great Britain, be true, all farming leases, without 
a covenant to that effect, might be declared void, without any 
departure from sound policy. 
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land will not reimburse him, aiid tillage wbuld 
therefore be neglected. 

With such an interest, the landlord may, with- 
out danger to the interest of his tenant or the 
public, insert in the lease a proviso for re-entry 
on breach or nonperformance of tilling the soil in 
manner aforesaid. 

But while we impose upon the husbandman 
or tenant the obligation of destroying caterpillars, 
insects and all noxious vermin, which injure or 
consume production, we must at the same time 
grant to him that measure of justice which we a^k 
for others, and consent to abolish the game laws. 
The consumption by these animals is consideri* 
able, particularly of corn by partridges; and while 
we applaud the destruction of sparrows, it would 
be a downright mockery of justice to continue 
the game laws. 

As it is the very essence of agricultural leases^ 
to ameliorate and improve the soil, personal c6n«^ 
fidence in the skill and industry of the lessee is 
not a matter of fancy or caprice, but a circum- 
stance which reason assures us deserves con* 
sideration. On this account then, the right to as- 
sign in other cases is overruled in this, on the 
ground of public policy, which would not suffer 
the principle to be evaded, either by an under- 
lease or alienation by act of law.* 

* Vide 14 Vez. 173, the luminous judgment of Lord Eldon* 
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The next consideration is the rent to be re- 
served. This is generally ascertained, with tole- 
rable equity, between the lord and the tenant at 
liie commencement of the term. But in the 
course of seven, fourteen or twenty-one years, 
prices ebb and flow : a tenant is sometimes obliged 
to relinquish his farm, from inability to cultivate 
it at the reserved rent; while at others, the land-- 
lord is a considerable loser, by a fall in the value 
of money; which conflicting circumstances sel^ 
dom or never fail of occasioning injury to one of 
the parties, especially where a long term i^ 
granted, which we have seen is indispensable in 
farming leases. - 

To obviate this difficulty, the fairest course, 
perhaps, would be to reserve the rent at the 
market price of corn. The variations in prices 
could not then work an injury to either party; 
com being a much more accurate standard of 
value than gold or silver. Dr. Smith, it is true, 
in book v. ch. ii. speaks unfavourably of rents in 
kind ; but in book i. ch. v. he says ** that rents 
which have been reserved in corn have preserved 
their value much better than those which have 
been reserved in money." Of this opinion Mr. 
Say appears to have been in his able work on 
Political Economy.* Mr. Malthus, in his valu- 
able inquiry on the subject, is of this opinion ;t 

* B. i. ch. xxi. § 6. t Ch. ii. § 7. 
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and with these great authorities, we may fear- 
lessly conclude that rent reserved in the market 
price of corn is best* 

As to the extent or quantity of land to be de- 
mised, this point involves the question, whether 
large or small farms are best for the public? 
With regard to the latter, the poverty of the oc- 
cupiers and their limited subsistence, which are 
formidable obstacles to cultivation, are decisive of 
the question in the negative. It has accordingly 
been observed,! that the diminution of cottagers 
has, in every part of Europe, been the immediate 
forerunner of improvement and better cultivation. 
But, on the contrary, it is by others apprehended 
that, should farms get into few hands, it would 
destroy competition, and the price might be 
raised to a monopoly, or more land appropriated 
to pasture. To this it may be answered, that 
the spirit of trade would obviate these objections. 
If capital were better paid by pasture than by 
arable, the former would be resorted to upon the 
universal principle of interest, in defiance of all 

* It may not here be improper to apprise the reader that rent 
u not due till the tenant take the pr^ts, Co. Lit. 141, B. Whence 
it follows that in the ordinary case of a yearly hiring of an 
orchard, a corn or a potato field, if the crop fail, the landlord 
has no claim for the rent ; since he cannot distrain, for there is 
nothing to take; and he cannot sue, for no rent is due. £t Tide 
2 Black. Com. ch. iii. § 10. 

f Wealth of Nations, b. i. ch. xi. 
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obstacles or restrictions : and were this to con- 
tinue long, it would not fail to attract, in time, 
such an enlarged capital as would operate to re* 
duce profits, and thus restore the equilibrium. 
This universal tendency to a level, both in capital 
and profits, will ultimately secure us against any 
apprehension from permanent high prices, while 
we allow a free trade in com ; and consequently 
the objections to great farms on these grounds 
cannot be sustained. 



CHAPTER IV. 

Of Grazing — Prize Cattle. 

Among the several sorts of raw produce, that 
which afibrds food to man must be deemed pre- 
eminent. The rude material for manufactures 
that supply the means of trade and commerce, 
without which man would scarcely be advanced 
beyond the shepherd state, are undoubtedly to be 
classed amongst those of high importance. No- 
thing indeed has contributed more, or perhaps so 
much, to civilize mankind and improve the social 
state, as trade and commerce. Accordingly we 
find, in every page of history, that a barbarous 
people never yet were eminent in either. On 
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the other hand we learn, from the concnrring 
testimony of the most authentic writers, that ail 
commercial states have been distinguished also 
for their knowledge of the arts and sciences. 
Still, however, those productions on which the 
life of man depends, such, for instance, as food 
and raiment, must assuredly be ranked among 
the first in point of supreme importance. Hence 
corn and cattle always have, and ever will be, 
subjects of chief consideration in every state. 
Though the means they may adopt to obtain 
their object may sometimes fail, yet the necessa* 
ries of life are too important not to call forth 
their deep deliberation. But the ignorance of 
some, the prejudice of others, and the avarice of 
many, have occasioned most of that distress which 
has been wickedly attributed to bad seasons and 
the consequent failure of the crops. That this 
has in fact been sometimes the real cause with 
respect to vegetable food, such as corn, potatoes 
and the like, no candid person will deny. Ex- 
cessive rains, more frequently than excessive 
droughts, have occasioned in some seasons a bad 
harvest :* but their frequent recurrence in former 
periods, compared with those in modern times, 
evidently shows that they were oftener the result 

* Though Great Britain be an island, and as such therefore 
subject to frequent rain, I have never known an order in council 
to pray for dry weather. Perhaps the native products may ac- 
count for it. 



OF GRAZING. 317 

of bad tillage than of seasons. Still however it 
would be prudent, as far as human efforts can 
guard against the seasons, to enlarge the supply 
af cattle, which is distinguished by the name of 
grazing.* Cattle, pork and poultry can be multi* 
plied to an indefinite extent. This would operate 
to check the monopoly in com ; and afford relief 
in seasons when the crops have failed, or the 
supply is short. Besides the advantage thus ac- 
cruing to the landlord and the grazier, by finding 
this relief, in lieu of importing foreign grain, 
which, to say the most of it, only furnishes go-* 
vernment with a temporary supply, in paying the 
duty at the expense of the consumer.f Better 
policy it surely would be, and more humane, to 
give the English grazier the profits that a famine 
nust inevitably occasion than the foreign grower^ 
If, instead of bestowing the prize on those who 
reared the fattest animal, the Smithfield Club 
would award it to him who produced the greater 
number from a smaller stock, at a reduced con^ 
sumption, the country would be benefited. But 

* ^' A large stock of cattle is not only necessary as a very 
valuable part of the food of the country, but is also necessary in 
the production of corn itself." — Malthus on Population, p. 273; 
and consult the Wealth of Nations, b. i. ch. xi. On the EfTect of 
Improvement upon Rude Produce. 

'f It is a dreadful remedy to put a duty upon com when there 
is a short supply, and none when we can best afford it, when the 
supply IS abundant. Such is the humanity of aristocratic policy ! 
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the principle on which the members act, is to 
reward consumption unproductive. Every animal 
selected and fattened for the prize, is at the cost 
of, I am credibly informed, the feed of ten or 
fifteen animals at least ; and if to this we add the 
expense, which is quite thrown away by those 
who lose the prize, the loss to the community 
will be found considerable. But this is not all ; 
the very reward is an empty honour, in which 
chance has a greater share than merit, since 
some animals by their own nature will, and some 
will not, acquire the requisite &tness, without 
any pecuniary benefit whatever accruing to the 
producer. Add to this the expense incurred, 
which is far from inconsiderable ; for the animal 
must be fed in small quantities, at frequent inter- 
vals, in stalls ; for, being rather over than under 
fed, if the animal breathes upon the feed, he will 
not eat it. The consequence is that frequent 
and great attention are rendered necessary, which 
is of course productive of expense. If he win 
the prize, he gains a loss, and if he lose, chagrin 
is added to expense. It is therefore to be hoped 
that the hint I have suggested, for an increase of 
the production, will be adopted in lieu of the 
present ruinous system of the Smithfield show of 
prize cattle. 
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Forests, Parks, Chases, Commons. 

To enlarge production^ which is already in 
excess, would be to increase, rather than remove 
an evil. The supply cannot long exceed demand 
without ruin to the producer. If more corn be 
grown than is consumed, it would be downright 
ridiculous and vain, to think of augmenting it. 
An excess would be produced only to be thrown 
upon a dunghill. If then more corn be at present 
grown in England, than can be consumed, it would 
be arrant folly to increase a supply already re- 
dundant, by converting forests, parks, or chases 
into corn fields. That more corn is at present 
grown in England than can be sold, it is too pal- 
pable to be denied. But still this is not decisive 
of the question. For though more be produced 
than can be sold, it is a non-sequitur to say, that 
more is grown than can be consumed. In the 
sale of a commodity, its price at all times forms a 
materia] ingredient. Its cheapness can seldom or 
never drive it from the market, though its dear- 
ness may, and too often does so. 

It is now nearly thirty years, since England 
exported corn ; and during that period, her popu- 
lation has increased rather than diminished ; a cir- 
cumstance which if true, (and there is no doubt of 
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it,) that ought rather to have stimulated, thra 
checked demand. 

Mr. Say rightly observes, that population and 
supply diminish in the same ratio; whence I 
infer, that they increase in the same ratio. If then 
the sale of corn in England has diminished with*- 
out a previous diminution in her population^ I 
infer, that it is in consequence of its deaniess, 
and not to the want of a consumption. The supply 
has been equal, but not the sales. The pur- 
chasers have been driven out of the market, not 
from the want of consumers, but the want ci 
means. If the same event had taken place after 
a reduction in the price, the surplus would have 
been sent abroad ; but as this has not been the 
course for several years, we fairly may conclude 
that its deamess formed the only obstacle. Nei- 
ther com nor any other commodity can sink below 
the costs of its production, if it did, it would cease 
to be produced. At present, the price far exceeds 
the average profits of stock in general, and the 
wages of labour, otherwise there would be adimi* 
nution of production.* If, then, sales cannot now 
(1 829) be effected, it must be on account of its 
deamess, and not of a reduced consumption. If 
this state of things should last, less corn will be 
grown, and the price will rise. The supply will 
then exceed the demand still further, but not the 

* I am here speaking before the metallic currency came fully 
into operation. 
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osnramption. Pearis and diamonds are generally 
the least saleable of any articles, on account of 
dim price, not from the want of inclination 
or of wish to buy, but from the want of means, 
loerease the production, and they will fall, 
and thus become equally saleable, with other 
Commodities. So of corn, it is not the want of 
consumption, but a limited production, which 
dievaites the price above the means of the con- 
sumer, and forms a barrier to increased supply. 
I^t this is so, is evident from the price of labour 
compared with that of com. The price of a peck 
of com a^day for instance, is the general average 
price of wages ; corn being the best measure or 
standard of value we are at present acquainted 
with.* The average price of a peck of corn now 
per day, and the average price of labour now per 
day, render it impossible for the labourer to exist 
with a family; and consequently, the average 
supply of com though equal to the demand, is not 
equal to the required consumption. Though, on 
aocotint of its price, more cannot evidently be 
bought ; and, consequently, the supply is equal to 
the demand ; yet more could evidently be con- 
sumed, and therefore an increase in the quantity, 
which would reduce the price, and thus occasion 

* Ricardo contends that there is no certain standard of value* 
c. i. While Adam Smith asserts that labour is, and that it is tlie 
price of the comm^ity and not of labour that has varied. — B. i. 
c. 5. 
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an increase of the consumption, is the only objec- 
tion to enlarged production. But further, where 
is the objection to the importation of com? If 
the supply already be abundant, or only fully 
adequate not to the price but to the consumption, 
where is the market to be found for this imported 
com ? Suppose one million quarters to be the 
average consumption now of com in England, and 
5,000 quarters were imported from Dantzic, or from 
Poland ? All beyond the million would evidently 
be redundant and excessive without demand, and 
totally unsaleable at any price ; for a given popula- 
tion can consume only a given quantity of food. 
Other products may be increased proportionably 
with our desires, which are in a manner boundless 
and unlimited. There is no end to our desire for 
.hats, coats, shoes, furniture, trinkets, baubles, 
except the means — which are increased produc- 
tion — but it is otherwise in food. The limited 
capacity of the human stomach has limited the 
consumption of food, which cannot be augmented 
to any extent. The surplus produce, the 5,000 
quarters of corn imported, therefore, though it 
might reduce the price to the circumstances of 
the lowest pauper, would still be unnecessary^ 
without demand ; and, therefore, totally unsale^ 
able. If then the importation of com be pro- 
hibited, and the home production cannot be ex- 
ported on account of the price excluding the sale 
of it in all foreign markets, what is the conclusion^ 
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but that the supply is equal to the price, but not 
to the consumption ? If it were otherwise, there 
could be no cause to prohibit importation ; since 
such imported com could not find a sale, the home 
supply being already fully adequate to the de- 
mand ; nor could it be jostled out of every foreign 
market by reason* of its price or deamess. 

Do we not constantly see statutes passed in 
every session, to relieve the agriculturist as much 
as possible from taxes, tithes and poors' rates, in 
order to facilitate the sale of com. But why if 
the supply be already adequate to the consump- 
tion? To enlarge production in such a case 
would be wholly useless, since consumption in 
human food, as we have already observed, cannot 
be augmented. If then the price of com, com- 
pared to that of wages, amount to a prohibition 
as against the labourer ; if English grain can nei- 
ther be exported, nor foreign com imported with- 
out ruin to the home production ; what other in- 
ference can we draw from such constant efforts to 
increase the sale of corn, but to give the landlords 
a monopoly ? If the supply be adequate to the 
consumption, no enlarged production could benefit 
either the grower or consumer. No abolition of 
tithes, of taxes, or of rates, could afford relief; 
since even importation, however great, would not 
in such an instance of repletion — a supply already 
exceeding the consumption— effect even one ad- 
ditional sale. The continued efforts then of the 

y2 
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agriculturists to increase the sale of corn» without 
a diminution in the price, is an evident and de- 
cisive proof that the supply is still inadequate to 
the consumption ; that the production is yet far 
from being redundant or excessive ; that there is 
a combination of the landed interest to limit the 
supply, and thus secure a monopoly price in 
human food. To counteract such anti-social and 
unnatural efforts, the supply should be increased, 
by inclosing all the waste lands, by converting 
n)rests, parks and chases, into arable.* No injury 
could thence ensue to the present com grower, 
since the inclosed lands could not be cultivated if 
the supply exceeded the consumption. If it did 
not, the benefit accruing to the public would ex- 
tend to the landlord, who is a part of that public, 
and ought not to profit by its loss. But should 
Ahe supply of corn exceed the consumption, which 
is very improbable, such lands might after all be 
laid down to pasture for grazing; or for hay, 
potatoes, or other vegetables ; or should these be 
in abundance, for hemp, flax, madder, and such 
like; so that the conversion, in every point of 
view, would be found in some respects produc- 
tive, the great object of all political economy. 

Before we conclude this chapter, there is one 
objection which yet remains to be removed. In 
the clearing of forests, it may be said, that while 

* " It is/' saith Malthus, *' the duty of government to indose 
and cultivate the land.'* Essay on Population, b. lii. c. 11. 
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I increase one product I diminish another, the 
growth of timber — to which I answer : — that in the 
place of forests, trees might be planted on the 
sides of all our public roads, which would pro- 
duce a pleasing effect, and amply supply the 
loss of timber occasioned by the conyersion. No 
expense would be required beyond the first plant- 
ing, as nature would do all the rest. This transi- 
tion would not only be equally, and perhaps even 
more productive, but greatly more conducive to 
health. " The leaves of trees," saith Mr. Princep 
in his valuable translation of Say's Political 
Economy, *^ absorb the carbonic acid gas floating 
in the atmosphere we breathe, and which is so 
injurious to respiration. When this gas is super- 
abundant, it brings on asphyxia and occasions 
death. On the contrary, vegetation increases the 
proportion of oxygen which is the gas most favour- 
able to respiration and health." — B. i. c. 13, in 
notis. 



Sect. I. 



The policy of the present Com Billf which prohibits the Importa- 
tion of Foreign Grain tnto England, examined. 

The merits of the corn bill, as it is termed, 
have been canvassed and discussed, until it is be- 
come, in a manner, threadbare. It is, therefore, 
almost impossible to add any thing new. The 
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public are decidedly in favour of its repeal, 
which is opposed by the agriculturists, who con- 
tend that it would be their ruin. If, on the con- 
trary, it can be shown beneficial to the latter, all 
clamour and objection would cease, and the call 
for the repeal of this obnoxious statute would 
then be universal. 

In favour of the agriculturists, the production 
and increase of wealth in a country, that grows 
her own com, over one that imports it, must be 
conceded. Indeed, were the cultivation of com 
in England discontinued, our existence, as a na- 
tion, would soon be annihilated. To repeal the 
com bill, then, in order to import foreign grain, 
to the exclusion of our own, would prove the 
ruin, not only of the agriculturist, but of the 
country. Rather than such an evil should befal 
us, a thousand corn bills, with all their attendant 
mischiefs, had better be enacted. But a repeal 
of the corn bill would be followed by no such re* 
suits. Corn would still be cultivated at a much 
cheaper rate than any foreign wheat could be im- 
ported ; for not only would the price of com ad- 
vance in the country from which it was imported, 
in consequence of the increased demand, but the 
expense of carriage from the nearest ports in 
France, would render it impossible to compete 
with the home production. The natural effect of 
its repeal would be to lower the price to the ex- 
clusion of foreign grain. If this would ruin the 
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English grower, that indeed would raise an argu- 
ment in &vour of the statute. If it would not, it 
is then difficult to offer any reason in support of 
it ; and the act should be forthwith repealed. 

With respect, then, to the reduction in the 
price of corn, this could evidently never injure the 
producer. In other articles it might ; such as car- 
pets, chairs, and tables : because, if these were 
cheaper than the necessaries of life, the maker 
would not have the means of living, fiut herein 
consists the difference between corn and other 
articles, which rise or fall progressively with 
corn. If this be high, wages will be high ; and, 
consequently, all other products will be high. 
Prices are regulated by wages, which rise or fall 
with the necessaries of life. Com is one of the 
chief necessaries of life, and by its price regulates 
the price of wages, by which the price of all other 
commodities is regulated.* Should com, there- 

* ** It regulates," saith Smith, " the money price of labour, 
which must always be such as to enable the labourer to pur- 
chase a quantity of com sufficient to maintain him and his fiimily. 
It regulates the money price of all the other parts of the rude 
produce of land, which, in every period of improvement^ must 
bear a certain proportion to that of com. It regulates, for ex- 
ample, the money price of grass and hay, of butcher's meat, of 
horses and their keep, of land carriage consequently, or of the 
greater part of the inland commerce of the country. By regu- 
lating the money price of all the other parts of the rude produce 
of the land, it regulates that of the materials of almost all manu- 
facturers ; by regulating the money price of labour, it regulates 



328 ESSAY ON CIVIL POLICY. 

fore, rise from 80^. or 90^. a quarter to 100^., 
wages would rise, and, consequently, all other 
commodities would rise ; the price of wages 
forming a component part in the price of all other 
articles. In consequence of such rise of wages, 
the increased price of com would not evidently 
benefit the agriculturist, who would have to pay 
an increased price for every article he used. . His 
clothes, soap, coals, and candles, would all be in- 
creased in price. The rise in the price of com 
would, therefore, be no benefit to him. If wages 
did not rise, then the consumption of com would 
be diminished with the diminished wages or 
means of the labourer.* Population, which is 
always in equal ratio with food, would diminish, 
and the country would melt insensibly away ; and 
what the agriculturist gained on one hand, by the 
rise of corn, he would lose on the other by the 
diminution in the sale.f But, on the contrary, 

that of manufacturing art and industry ; and, by regulating both, 
it regulates that of the complete manufacture. The money 
price of labour, and of every thing that is the produce of either 
land or labour, must necessarily either rise or fall in proportion 
to the money price of corn." — Wealth of Nations, b. iv. ch. 5. 

* Which is exactly the case at present ; but this is no dis- 
proof of the rule, since the country is not in her natural situa- 
tion. 

t " It is impossible,*' saith Malthus, '* that the number of 
dcmanders should increase, while the quantity of produce di- 
minishes, since the demanders can only exist by means of the pio- 
duce." — Political Economy, b. i. c. 3, s. 1. 
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suppose the price of com to fall from 100*. to 80*. 
the quarter, wages would fall, and, consequently, 
all other commodities in the same proportion. The 
grower, who, for example, before exchanged his 
quarter of corn for one suit of clothes, would ex- 
change it for two, and all other articles in the 
same proportion. He would therefore be a gainer 
by the fall, and a loser by the rise in the price of 
com. The error has originated in confounding 
price with value.* The high or the low price of 
a commodity can furnish no criterion of its value 
in exchange, by which alone we can estimate 
profit. An article may sell at a very high price, 
and yet be of very little or no value in exchange 
to the owner. A hat which sells for thirty shil- 
lings, or a suit of clothes for ten pounds, may pro- 
duce little or no profit. If corn, or the necessaries 



* ** The word value, it is to be observed/' saith A. Smith, 
** has two different meanings, and sometimes expresses the 
utility of some particular object, and sometimes the power of 
purchasing other goods, which the possession of that object con- 
veys. The one may be called ' value in use,' the other ' value 
in exchange.' The things which have the greatest value in use 
have frequently little or no value in exchange ; and, on the con- 
trary, those which have the greatest value in exchange, have 
frequently little or no value in use. Nothing is more useful 
than water, but it will purchase scarce any thing, scarce any 
thing can be had in exchange for it. A diamond, on the con- 
trary, has scarce any value in use, but a very great quantity of 
other goods may frequently be had in exchange for it." — Wealth 
of Nations, b. i. c. 4. 
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of life are higher in proportion, the profits, which 
are the exchangeable value of the hat or the 
clothes, would be diminished ; in short, might be 
worth little or nothing. On the contrary, a hat 
which sold at the price of twenty shillings, or a 
suit of clothes at seven pounds, might, at such a 
diminished price, exchange for more in value, 
and, consequently, sell at a greater profit. The 
price of an article, therefore, is no criterion of the 
value, which can be estimated by only the amount 
of the commodities for which it will exchange. 
If it will exchange for a great number, its value is 
said to be relatively high : if for few, or none, its 
relative value is said to be low accordingly.* 

This money price is said to be the value of an 
article, and hence the proverb, that the value of 
a thing is whatever it will bring. If this be meant 
of its value in exchange, the expression is correct ; 
if in money, it is clearly incorrect, since the money 
it may sell for may be greatly below its value ; 
money itself, like all other commodities, having 
no fixed or positive, but only a nominal or rela- 
tive value. If commodities rise, gold will fall, et 
sic h converso. To say commodities are raised in 
price, is the same as to say that money is lowered 
in relative value, for it is by commodities that the 



* '* An increase in the amount of the exchangeable value in- 
creases labour and wealth." — Malthus' Political Economy, c. vii. 

s. 8. 
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relative value of gold is estimated.* To say, 
therefore, that the money price of aa article is 
five guineas, or five shillings, afibrds us no means 
of appreciating the value of the article, which alone 
consists in the commodities for which it will ex- 
change, which is called its exchangeable value. 
If it will exchange for a great many more than 
the costs of its production, the article is said to be 
at a high price, or dear ; if for a few, then at a low 
price, or cheap. The price, therefore, or the 
money for which a commodity sells, furnishes no 
criterion of its value. Hence a man possessing an 
income of two hundred pounds a-year for instance, 
is not said to be rich or poor, by merely having 
that sum to expend in the necessaries or conve- 
niences of life, without a previous knowledge of 
the quantity or amount of labour (whereby the 
price is regulated,) which that sum will purchase, 
which may be great or small, and consequently he 
will be rich or poor. Value, therefore, does not 
consist in money which may rise tonlay or fall to- 
morrow ; but in the articles for which it wiU ex- 
change. The more commodities it will exchange 
fiur, the greater is said to be their value ; the fewer 
the less. So the price of com is not any proof of 
its value. It may sell at a high price^ and yet be 
of little value, and it may sell at a low price, and 
yet be of a high value in exchange. The more com- 
modities it will exchange for, the more value it pos- 

* Ricardo on Political Economy, c. v. p. 108. 
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sesses — the fewer, the less value ; and the agri- 
culturist is proportionably rich or poor. The 
lower its price, the lower will be the price of 
wages, and the more commodities it will exchange 
for ; and, consequently, decrease in value as it 
increases in price. 

In this respect corn differs from all other com- 
modities. Being the principal of human food in 
Europe, it regulates the price of wages, which re- 
gulates that of all other commodities. Their 
deamess lowers the price of com, since more 
must be given in exchange for a less quantity. 
A quarter of corn, which to-day exchanges for 
two suits of clothes, might, by an advance in price 
to-morrow, exchange for only one. A rise in 
wages would raise the price of clothes, furniture, 
coals, and candles, which would reduce the ex- 
changeable value of com ; and, consequently, the 
higher the price the lower the profit.* 

Again, a rise in the price of wine, glass, or 
mahogany, for instance, would not raise prices in 
general. The dealers in these articles, therefore, 
might enjoy the fmits of a monopoly and benefit 
by a rise in prices. But it is otherwise with the 
corn grower ; no monopoly could benefit him. 
Every rise in the price of corn would reduce its 
exchangeable value, as every fall would increase 

* " Agricultural, as well as manufacturing profits, are lowered 
by a rise in the price of raw produce, if accompanied by a rise of 
wages.** — ^Ricardo, 124. 
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it. If, therefore, the repeal of the com bill would 
lower the price, the agriculturist has a decided 
interest in effecting it. 

To say that the profits of trade are so low as 
not to be worth anything, is to show ourselves 
grossly ignorant of the theory of value, which 
consists in the commodities it will exchange for. 
If the wages of labour, which regulate the price 
of all things, are in proportion to the price of the 
necessaries of life, the labourer is well paid. 
Though he receive only 3*. 6d. per week, if corn 
be at the same low price, he is fairly remunerated. 
On the contrary, if the quartern loaf were at a 
shilling, he would be very ill paid. So in respect 
to the profits of trade, if they are in equal ratio 
with the wages of labour, the trader sells at an 
advantage, if otherwise, at a loss. The price at 
which an article is sold can never prove it to be 
so low as not to be worth anything. It may be 
very high with little profit ; and, on the con- 
trary, very low with great profit. The criterion, 
the means of ascertaining its value is, to inquire 
the amount of its value in exchange. If it will 
obtain double the value of the costs of its produc- 
tion, it possesses a real high value, however low its 
price. If its production cost only one shilling, 
and I can exchange it for two of bread or meat, 
can the profits of such a trade be represented so 
low as to be worth nothing ? The same reason- 
ing applies to the corn grower, with this single 
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advantage^ that the lower its price the higher its 
profits, or value in exchange. An equal quantity 
of his rude produce exchanges for a greater 
quantity of manufactured produce ; and though, 
by a fall in the money price of corn, from 100*. to 
80*. per quarter, he receive one pound less in 
money, yet the costs of production are reduced 
pro tanto by the fall in wages consequent upon 
the fall of com. Population too increases in equal 
ratio with the increase of food ; which latter re* 
duces its price, and thus extends its consump- 
tion. If, then, a farm, which last year required 
only a hundred quarters of com, requires this 
year an increased supply of two, it doubly be- 
nefits the agriculturist. He gains by an increase 
of profits in the reduction of price, and by the en- 
largement of production. 

The quantity of com produced is regulated by 
the quantity sold, and the quantity sold by the 
means of the consumer. The lower the price the 
greater the means ; the former raises the profits, 
the latter enlarge the retums ; and hence a double 
benefit would accrue to the agriculturist in repeal- 
ing the corn bill. It would also enable him to 
compete with foreign markets, which would still 
further increase his production, raise the value of 
land, and greatly add to the productive labour 
of the country.* 

* '* When a country, on an average, grows more corn than it 
consumesi and is in the habit of exporting a part of it, those 
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Happily for mankind, a monopoly in human 
food is a kind of suicide, which, by raising 
prices, reduces profits, and diminishes consump- 
tion. Even if it were not criminal, such an at- 
tempt will ever be found impracticable. At the 
same time that we reduce the means of consump- 
tion, we diminish the population, which can never 
exceed the aggregate of production. 

Com can never be permanently high and wages 
permanently low. The farmer could not sell nor 
the labourer buy. Wages must rise or com must 
fall ; otherwise many farms would be thrown out 

great variations of price^ which , from the competition of com- 
mercial wealth, often produce lasting effects, cannot occur to the 
same extent. The wages of laboiJ|r can never rise much above 
the common price in other commercial countries ; and^ under 
>8udi circumstances, England would have nothing to fear from the 
freest and most open competition. The high price of com and of 
rude produce in general, so far as it is occasioned by the freest 
competition among the nations of Europe, is a very great advan- 
tage, and is the best possible encouragement to agriculture ; but 
when occasioned merely by the competition of money wealth at 
home, its eflfect is different In one case a great encouragement 
is given to production in general, and the more is produced the 
better. In the other case, the produce is necessarily confined to 
the home consumption. The cultivators are justly afraid of 
growing too much com, as a considerable loss would be sustained 
upon that part of it which sold abroad, and a glut in the home 
market will universally make the price fidl below the fiur and 
proper recompense to the grower. It is impossible that a coun- 
try under such circiunstances should not be subject to great and 
frequent variations in the price of com.*' — Malthus on Popula- 
tion, b. iii. ch. 9. 



336 ESSAY ON CIVIL POLICV. 

of cultivation. This would reduce the supply, 
which would be followed by a diminished popu- 
lation, the certain forerunner of national ruin. 
If the corn bill has not yet been productive of any 
such results, it must be ascribed to the recent im- 
provements in machinery, which greatly increased 
production, and stimulated the demand for raw 
produce. But if the limited demand incident to 
peace be followed by a diminution of the demand 
for labour, wages must inevitably fall. This must 
also be followed by an equal fall in the price of 
com, or the population must perish. The dimi- 
nution in the price of corn must be followed by a 
gradual reduction of the taxes, and a diminution 
of the interest of the national debt ; otherwise 
foreign grain must be imported, which would 
throw all the land in England out of cultivation, 
to the utter ruin of the agriculturist, the labourer, 
and the country. 

Notwithstanding what has been said, there still 
are those who contend, that it is not com, but de- 
mand which regulates prices ; and that if com 
was to fall as much as our hearts could wish, the 
farmer would sell no more, there being at present 
no demand in England for labour. That prices 
are affected by demand, there is no doubt ; as, in 
the case of a general mourning, which would im- 
mediately occasion a rise in the wages of journey- 
men tailors. But though it be admitted that this 
effect would follow, corn would still operate on 
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prices, by raising wages, which, whatever might 
be the demand, would certainly be much higher, 
if bread were half a crown, for instance, instead 
of sixpence a loaf. In Ireland provisions are 
cheaper than in any other part of Great Britain, 
and so likewise is labour. Money is nothing more 
than a compendious representative of commodi- 
ties, which, before the use of it, were paid in 
kind for labour, and now is nothing more than a 
mere ticket or order for the delivery of a certain 
quantity of bread, meat, and beer. If the quan- 
tity necessary for the support of the labourer and 
his family, which he must always obtain or perish, 
amount to eighteen pence, he receives an order 
or ticket of that denomination ; if sixpence less, he 
receives only a shilling. It is true that when 
there is a great demand for any sort of labour, as 
a general mourning, for example, he would take 
advantage of that circumstance, and for a time, 
but only for a time, receive more money than 
would barely suffice to pay for necessaries. But 
still this money would be mainly governed by the 
price of com, to which his wages must alway bear 
proportion, though they will never enable him 
long to obtain more. Though wages would rise 
with the demand, they would, nevertheless, be 
lowered by the fall of com. To say that the 
iarmer would not be benefited by a fall in com 
because there is at present no demand in Eng- 
land for labour, proves nothing ; since, if we ex- 
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elude labour, which governs prices, the question 
cannot be raised. If there be no labour in a 
country, and it is impossible for a country to sub- 
sist long without it, the question as to the effect 
of corn upon the price of it, can no more be enter- 
tained than the price of commodities upon that of 
gold, where there is none. But as long as there is 
labour, whether much or little, it must always be 
affected by corn, the chief necessary of life, since> 
without it, the labourer cannot subsist. 

A fall in prices raises the value of money ; and 
to say that labour would, notwithstanding, be re- 
gulated by demand, and not by price> is absurd, 
since the same denomination of coin would ex- 
change for a greater amount in value, or purchase 
a greater quantity of com, whereby the in- 
come of the labourer would be increased, at the 
same time that every other person's was dimi- 
nished, contrary to all reason and experience. 
The high price of com is the most effectual limi- 
tation to demand, which is always greater at a 
lower price, because it is then accessible to a 
larger number, and less in demand at a higher, 
because accessible to a smaller number. 

In the table of the average prices of wheat, 
in b. i. ch. 11, of Smith's Wealth of Nations, it 
appears that, between the years 1609 and 1621, 
wheat was about 30^. per quarter in money. By 
proclamation of James I., whenever wheat fell 
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below 32s. per quarter^ the commissioners were to 
purchase for the magazines. The contractors for 
victualling the navy were allowed eight-pence per 
day for each man when in harbour, and seven- 
pence at sea; '^^ which," saith Hume, would suffice 
at present." In the reign of Henry VII . the wages 
of a mason, bricklayer, and tyler, was regulated 
at near ten-pence a day; " which," saith Hume, 
chap. 26, " is not much inferior to the present 
wages given in some parts of England." In the 
same reign, when any of the Duke of Northum- 
berland's servants were on board-wages, they 
were allowed eight-pence per day in winter, and 
five-pence in summer. Corn was then, it seems 
from Smith, in the place before quoted, about 
thirty shillings a quarter at the average. In 1760, 
wheat, the same author informs us, was 1/. 12^. 6d. 
per quarter ; when labour was, according to the 
pay of a foot soldier, about sixpence a day. 

From these facts, which are superior to any 
arguments, it may fairly be inferred, that what- 
ever weight may be given to demand, wages are 
mainly regulated by the price of corn. " The 
money price of labour," saith Smith, b. i. c. 9, 
*' is necessarily regulated by two circumstances, 
the demand for labour, and the price of the neces- 
saries and conveniences of life. Though the 
money price of labour is sometimes high where 
the price of provisions is low, it would be still 
higher, the demand continuing the same, if the 

z2 
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price of provisions was high.'* " High or low 
wages," saith Ricardo, '* depend upon the price 
of food." * 

The price of wages, then, depending upon the 
price of com, it follows, that the lower the latter, 
the lower will be the rate of prices, and conse- 
quently the greater the profits of the farmer. The 
same quantity of corn will exchange or sell for a 
greater quantity of other commodities, by a fall 
in price incident to a fall in wages, which never 
fails to result from a fall in corn. Be the demand 
for labour what it may, wages, which regulate 
prices, must be afiected by the price of com; and 
consequently a repeal of the corn bill, as it would 
lower prices, would raise the profits of the farmer. 
But then the present taxes must be lowered, 
which would not injure the fundholder, who, 
though he received less, would pay less; and 
rents, which are the effect instead of the cause of 
the high price of corn, would also fall in amount, 
though not in value. 

The prosperity of the country depending upon 
the repeal of the corn bill, it appeared advisable 
to enter into the subject at some length, though 
at the risk of being tedious. 

• Page 132. 
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CHAPTER VL 

Of Manufactures^ Mechanism, and Machinery. 

In the preceding chapters on agriculture we have 
endeavoured to show the necessity and advantage 
arising from the cultivation of the raw produce. 
To this we are indebted, as frequently before 
observed, for all the necessaries, comforts, and 
enjoyments of life. Hence it is denominated the 
primary, and manufacturing the secondary, sources 
of wealth. 

Whatever may be the case in that miserable 
state which precedes society — a question foreign 
to this work — it is quite clear that, in our present 
more happy state, both the manufactures and the 
rude produce are equally necessary and import- 
ant; for, without a product there could be no 
production. The wool, the cotton, and the flax, 
without manufacturing, would be produced in 
vain. It is from this that we are accommodated 
with warm clothing and with convenient houses, 
that alike shelter us from the rain and the cold. 
It is also the great source of trade and commerce, 
constitutes all the conveniencies and luxuries in 
the social state, and forms a component part of 
the wealth of nations. Whatever, therefore, faci- 
litates and augments manufactures, is of capital 
importance among nations ; such, for instance, as 
mechanism and machinery^ which abridge labour 
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and multiply products ; this, by a reduction in the 
price, extends the consumption, and gives to every 
man increased means of enjoyment. As the 
plough and the harrow facilitate the cultivation of 
the soil, whereby the quantity of raw produce is 
increased, at the same time the costs of produc- 
tion are diminished ; so the wind and the water 
mill, as well as all other machinery, are produc- 
tive of the same benefit in manufacturing. An 
improvement in the manufacture of stockings pro- 
duces, without additional labour or expense^ two 
pair, where only one was before nlanufactured, 
which enables the consumer to procure them at 
half his former productive labour, without loss to 
the producer or manufacturer. This, by reducing 
the costs of manufacturing, increases trade or 
consumption; the demand enlarges with the di- 
minished costs of supply, and thus the producer, 
whose profits, though reduced, increases his reve- 
nue by enlarged returns. The purchaser or con- 
sumer of stockings having less productive labour 
or price to give in exchange, can afford to supply 
the manufacturer with hats or shoes at an equally 
diminished expense of labour; and thus the suc- 
cess in one branch of industry or manufactures, 
promotes the benefit of all. 

In exportation, so necessary to the procuring 
of the precious metals, machinery will be found 
exceedingly advantageous. If a bale of cloth, 
which formerly exchanged for one tod of Spanish 
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wool, by machinery now procures two, the real 
wealth, the comforts and conveniencies of clothing, 
will evidently be considerably extended and im- 
proved. 

In this view of the subject the advantages of 
machinery cannot be denied. Even conceding 
the value of commodities to be diminished rather 
than augmented, the sum total of necessaries and 
comforts is evidently increased; my wants and 
desires, whether more or less valuable, are thereby 
more kbundantly gratified, which is all I require. 
But, in a general point of view, the evils, it is 
objected, will ultimately more than compensate 
the good, by reducing manual labour, and throw- 
ing numbers of men out of employment. But is 
it not palpable, that the increase in manufactures 
can keep pace with only the increase of the rude 
produce ? Whatever may be the demand for cloth, 
it can never exceed the supply of flax or of wool. 
Houses cannot be built faster than the supply of 
timber, nor can the supply of shoes be greater 
than that of hides. Manufactured produce, then, 
cannot exceed the rude produce ; and the former 
cannot increase faster than the latter. If ma- 
chinery increase the demand for the rude produce, 
which it evidently must while it increases manu- 
factured produce, there must be an increased 
demand of hands in agriculture, and therefore the 
supernumerary hands in manufactures, in conse- 
quence of machinery, will be employed in the 
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cultivation of the rude produce. Manufactured 
produce, then, cannot increase, w^ithout at the 
same time an increase of the rude produce, which 
must increase labour; and consequently the men 
thrown out of employment in manufactures will 
be employed in the cultivation of the soil.* Hence 
no inconvenience will accrue to society by ma- 
chinery, while the good resulting from increased 
production generally must be conceded. 

But it will, perhaps, be objected that this in- 
crease of rude produce may be imported, and 
thus the men thrown out of employment by ma- 
chinery would not find employment in the culti- 
vation of the soil. To this I answer, that every 
foreign product must be paid for by a native pro- 
duct. If wool, for instance, be imported now 
from Germany, it must be paid for by exchang- 
ing some other native product, such as hardware, 
or the like; it cannot be otherwise obtained. It 
must be exchanged for some native product, or 
paid for in money, which can be obtained only 
by a product or by labour. The imports must 
keep pace with the exports. Nations, like indi* 
viduals, cannot buy unless they also sell. They 
cannot manufacture without the rude produce, and 
this must be obtained from the foreign or the home 

* Though not of all of them, perhaps, yet still the advantages 
will preponderate. Less labour will be requisite in obtaining 
products; what they lose, therefore^ in one respect, they gain in 
another, and more time afforded for improvement in science and 
the arts. 
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producer; if of the latter, the objection is answered ; 
if of the former, it must be exchanged for some 
native product, the increase of which must increase 
manual labour, and the sum total of imports can- 
not exceed that of exports : or should the former be 
paid for in gold and silver, these cannot, as before 
observed, be obtained without some equivalent 
product. All the gold and silver now in England 
must have been originally obtained either by a 
product or by some productive labour. No man 
will give to another a single sovereign, but in 
exchange for some equivalent, some product or 
labour in lieu of it. The amount of imports, 
therefore, is limited to that of exports ; or, what 
comes to the same thing, to the amount of gold 
and silver, which we have seen cannot be obtained 
but by some equivalent product. If then manu- 
factures be not composed of home, but of imported 
rude produce, this can only be obtained in ex- 
change for some native product. The increase of 
this must, we have seen, keep pace with the 
increase of that; and consequently the supernu- 
merary hands in manufactures, occasioned by 
machinery, would be employed in furnishing the 
native products for supplying either the foreign or 
the home demand ; and therefore machinery does 
not ultimately diminish manual labour, and never 
can exceed the rude produce ; since the reduction 
of the one, by lessening their means of consump- 
tion, occasions a diminution of the other* 
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It is by others objected that machinery occa- 
sions an excess of production; but there never 
can be a permanent excess of supply, which is 
sooner or later suited to the demand. But this 
demand calls for a still further supply in conse- 
quence of our unlimited desires, which makes it 
almost impossible for production ever to become 
redundant or excessive. It is the means, and not 
the wants, which limit the demand. Increase the 
supply, and the market will enlarge. If equipage 
and dress, horses, carriages, luxuries and baubles 
of all descriptions are not in demand, it is because 
I have not the means ; the means are some equi- 
valent product to exchange, or some productive 
labour to pay for them. If a man is without food 
or clothing, it is because his productive means 
have failed; when he is possessed of the latter, 
he will never be v^rithout the former. Increase 
his products or productive labour, and he will 
have wherewithal to obtain other products, con- 
sequently production increases production, and ma- 
chinery can, therefore, never generate excessive 
production. The wants and desires of mankind 
are without bounds — the means are only wanting, 
which are equivalent products to be given in 
exchange or payment for those wants or desires. 
Production, therefore, increases production, and 
is the source of all national wealth. 

In a treatise on civil policy, this is a subject of 
considerable importance. Nations and individuals 
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acquire wealth by the same means. If the latter 
consume all their produce, or, in other words, 
live beyond their income, they will undoubtedly 
come to poverty; so nations that consume all 
their products can never acquire wealth. As 
money gets money, so production increases pro- 
duction. If all nations were intent solely on pro* 
ducing without consuming, which is impossible, 
there would soon be an excess of production ; and 
hence some great economists have asserted, that 
consumption, and not production, is the source 
of national wealth. '* If production," saith Mr. 
Malthus,* " were the source of wealth, it would 
reduce the demand; the accumulation would be 
so great, that all would be sellers, and no buyers/' 
To suppose that the advocates for production 
meant to annihilate consumption, is visionary in 
the extreme. Where would be the benefit of 
producing food and clothing, if neither were meant 
to be consumed? Did any body ever hear of 
houses being built, except for dwelling? or of 
cattle being bred, except for consumption? But 
it does by no means follow, that because con- 
sumption is the principal, it therefore is the only 
motive; *' that consumption originates consump- 
tion, that frugality is adverse to public prosperity, 
and the most useful citizen is he who spends the 
most." t They who assert that production is the 

* Political Economy, ch. vii. s. 3. 
f Say, b. ill. c. 5. 
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source of wealthy only mean that all consumption 
should be made productive, not that consumption 
should be destroyed altogether; that products 
should be consumed by productive labourers, and 
not upon lackeys and buffoons ; that the gratifica- 
tion of every want should be justified by the great 
law of necessity, followed by a larger product 
than that which gave birth to it. But when a 
farmer or a manufacturer sells all his produce, 
and spends the money in idle amusements, extra- 
vagance, and dissipation, this is unproductive 
consumption, downright waste, and a loss, with- 
out any possible value or advantage whatsoever 
in exchange. Whereas if all his products, beyond 
the satisfaction of his necessary wants, had been 
reproductively employed, there would have been 
an accumulation of stock, which might again have 
been re-invested in production ; and this being the 
case generally throughout the country, wealth 
and prosperity would be increased to an extent 
almost without bounds. Our desires keeping 
pace with this enlarged production, it could never 
become excessive, since it is the want of means, 
and not of a desire, to purchase, that checks pro- 
duction. Machinery, which multiplies this pro- 
duction without loss to the producer, furnishes 
the means, and is the great source of national 
wealth, which consists in production, and not 
therefore in consumption. 
This inquiry into the cause of wealth is, with 
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reference to civil policy, far from being merely 
frivolous or verbal. If the nation be persuaded 
that wealth is to be obtained only by production, 
all extravagant consumption on the part of go- 
vernment will be checked by the sober reason of 
the people : all their measures will be weighed 
by the prospect of greater gain to the state than 
the immediate expense about to be incurred in 
their adoption: profit and loss will be the sole 
standard of their judgment. If the consumption 
give birth to increased production, the act will be 
approved, but if to diminished, it will be con- 
demned by all the rules of prudence and economy, 
A judicious comparison must be drawn of the sa- 
crifice about to be incurred, with the benefit cal« 
culated to redound to the community; *' for where 
this is not equivalent to the loss, it is folly or 
criminality." * Wise policy is equally distant from 
avarice and profusion. Therefore expenses in- 
curred not merely in defence, but in promoting 
the glory and grandeur of the state, have their 
use, and may be considered as consumption not 
wholly unproductive. A moderate standing army, 
even in times of peace — officers of state and mi- 
nisters of justice with establishments suitable to 
the dignity of a great and powerful nation, though 
a sacrifice of products in a rigorous sense, yet 
will be regarded as consumption not altogether 

* Princep*s edition of Say, b. iii. ch. vi. 
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useless. But soldiers decorated for parade and 
show with gold and silver lace, with accoutre- 
ments better calculated for a tournament than 
the hardy toils of a field of battle — numerous and 
splendid palaces for the residence of a venal few, 
erected at a vast expense, instead of being pro- 
ductively employed — coronations, drawing-rooms 
and levees, attended by a chosen circle of cor- 
rupted peculators, who lavish upon dress, upon 
baubles and upon equipage what would suffice to 
employ half the productive labour of the country, 
and thereby increase the general happiness, — are 
totally lost and gone, without any resulting bene- 
fit to the public. Dissipation and extravagance, 
such as this, is indeed the acm6 of consumption 
which is evidently unproductive — a loss without 
any equivalent or resulting benefit ; inverse to all 
the rules of political economy, which teaches us 
that a product spent is a product lost — a sacrifice 
of value at the altar of luxury, which yields no 
return, and if persevered in, will consume all the 
sources of national wealth, and end in poverty 
and ruin. 
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CHAPTER VII. 

Of Commerce, wherein of Ejcportation and 

Importation. 

As the town and country mutually benefit each 
other by the exchange of their commodities, so 
the foreign products of one nation are beneficially 
exchanged for those of another ; and thus expor- 
tation and importation, which constitute trade 
and commerce, increase the wealth of nations. 

The selfish and absurd policy of one nation 
growing rich at the expense of another, has been 
long and deservedly exploded. Their poverty 
would be our ruin, since there is nothing to be 
got by dealing with a nation that has nothing to 
pay. As it would be impossible for me to effect 
sales if all my customers were ruined, so it would 
be impossible for England to find a market for 
her surplus produce if all the surrounding nations 
were either depopulated or destroyed. 

Notwithstanding these known and obvious 
truths, the eager desire for gain has excited in 
some short-sighted states those selfish and anti- 
national jealousies that have occasioned wars, 
prohibitions and commercial treaties, to secure a 
monopoly in commerce ; as though it were neces- 
sary to bind men to their interest, or oblige them 
to trade against it. The former is absurd, and 
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the latter impracticable; for though it be unjust 
to profit by another's loss, yet the consent of any 
nation to play a losing game would not remove 
the difficulty, since production has its limits, 
which by such a course of dealing would in time 
be exhausted. This subject, so highly important 
in its consequences, has been so ably gone into 
by one of the greatest geniuses of the age, as to 
render it unnecessary to dwell any longer upon 
this part of my inquiry.* 

Though foreign commerce has so long been 
pursued, and so long been reckoned one great 
source in England of national wealth, some able 
writers have doubted it. Mr. Ricardo, in his ex- 
cellent inquiry into Political Economy, observes 
that in all cases the demand for foreign and home 
commodities together, as far as regards value, is 
limited by the revenue and capital of the coun- 
try: if one increase, the other must diminish.f 
Mr. Spence, too, who wrote a book expressly to 
show that England could subsist without foreign 
commerce, gives some instances to prove that the 
nation would have been richer if, instead of ex- 
porting, it had kept its own manufacture.;]: After 
such a long period of prosperity, to be now told 
that foreign commerce w\ll not immediately in- 
crease the amount of value in the country, natu- 
rally excites our curiosity and surprise. If the 

* Wealth of Nations, b. iv. ch. ii. and ch. vi. 
t Ch. vi. • t P* 62. 
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augmentation of commodities add to the national 
riches^ and also to the power of future produc- 
tion, which Mr. Ricardo admits, the benefit of 
foreign commerce certainly cannot be contested. 
If the quantity of necessaries, comforts and con- 
veniences, of life be increased by foreign trade, 
my riches or my wealth are increased, and it is 
therefore evidently beneficial. Light, air and 
water are not diminished in their benefits or yti- 
lity by their increased abundance. But their 
value, he contends, would not be increased. 
" Double the quantity of commodities may be 
annually produced, and the wealth of the coun- 
try will be doubled; but this wealth will not 
have increased in value."* If by value, as dis- 
tinguished from wealth, he means the number of 
products for which foreign commodities will ex- 
change, I think it would not be difficult to show 
that even in this respect his observations are 
erroneous. 

With regard then, first, to the country being 
richer by retaining her own manufacture, as con- 
tended by Mr. Spence, it should be observed 
that the instance he mentions is that of unpro- 
ductive imports, such as wine, for example, every 
relic of the value of which, he says, will in a short 
time be annihilated. Of this, the strongest and 
the only instance he puts, doubts may be enter- 
tained, since it could not have been purchased 

• Ch. xviii. p. 386. 
A A 
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but with some native products^ which i&nd a veot 
in this external traffic.* 

But suppose, instead of admitting, such to be 
the case, I do not understand how he is warranted 
in deducing a general inference from a particular 
fact. Be this however as it may, if, for a 
quarter of com exported, a ton of flax be im- 
ported for manufacturing — Is not the country 
enriched by thus increasing its productive labour? 
This case, which will suggest many more, k suf*- 
ficient to show in what respects foreign commerce 
is productive. 

Then, as to the wealth of the country not being 
increased in value, as so ingeniously argued by 
Ricardo : suppose our surplus woollens or hard- 
ware be exported lor the muslins and cambrics 
of France — Would not our wealth be increased in 
value, since these imports would exchange for a 
greater quantity of woollens or hardware, the 
criterion of value according to this author's h]^pcv 
thesis? To suppose that they would not so 
increase in value, by the exchange, is contrary to 
all reason and experience. The importer knows 
this would be the case, otherwise he would not 
do it ; since a loss would result from the exchange* 
and foreign commerce would soon become extinct. 
Its continuation, without adducing further in- 
stances, is an undeniable proof of the products 
imported producing a greater exchangeable value. 

♦ Say, b. i. ch. 14. 
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It may be said that the merchant gains, but not 
the public. This may be so occasionally; but to 
establish principles of commerce, their permanent 
results alone ought to be regarded ; and a per- 
manent losing trade seems, if not impossible, at 
least very absurd ; at least one supposition seems 
as rational as the other, and such arguing is little 
better than trifling. But where is the ground for 
supposing that foreign would be bought in pre- 
ference to home commodities, at a dearer price ? 
Every person knows, and every merchant who 
imports calculates, that the cheapness of the fo- 
reign product will have the preference ; otherwise 
he would evidently import at a loss. If for the 
hardware of England he import German cloths, 
or French silks, it is because these articles are 
cheaper than those of the home market. Two 
yards of the foreign will exchange (that is, sell) 
for one of the home : therefore a, less number or 
quantity of hats, stockings or shoes are now re- 
quired for a coat or a gown than before. Their 
surplus can be exchanged for other products, by 
increasing the demand for which, more of the 
productive labour of the country will be em- 
ployed to suit the supply to such increasing de- 
mand. If rude produce be imported, such as 
flax, hemp or cotton, it is evident that productive 
labour, the real wealth of the country, is increased 
by their manufacture, whether for foreign or 
home consumption. 

A A 2 



366 KSSAY ON CIVIL POLICY . 

" It is the maxim of every prudent master of a 
family," saith A. Smith, " never to attempt to 
make at home what it will cost him more to 
make than to buy. The tailor does not attempt 
to make his own shoes, but buys them of the 
shoemaker. The shoemaker does not attempt to 
make his own clothes, but employs a tailor. The 
farmer attempts to make neither the one nor the 
other, but employs those different artificers. All 
of them find it for their interest to employ their 
whole industry in a way in which they have some 
advantage over their neighbours, and to purchase 
with a part of its produce, or, what is the same 
thing, with the price of a part of it, whatever else 
they have occasion for. What is prudence in 
every private family, can scarcely be folly in that 
of a great kingdom. If a country can supply us 
with a commodity cheaper than we ourselves can 
make it, better buy it of them with some part of 
the produce of our own industry employed in a 
way in which we have some advantage. The 
general industry of the country, being always in 
proportion to the capital which employs it, will not 
thereby be diminished, no more than that of the 
above mentioned artificers, but only left to find 
out the way in which it can be employed with the 
greatest advantage. It is certainly employed 
to the greatest advantage when it is thus directed 
towards an object which it can buy cheaper than 
it can make. The value of its annual produce is 
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certainly more or less diminished, when it is thus 
turned away from producing commodities evidently 
of more value than the commodity it is directed to 
produce. According to the supposition, that a com- 
modity could be purchased from foreign countries 
cheaper than it can be made at home, it could, 
therefore, have been purchased with a part only 
of the commodities ; or, what is the same thing, 
with a part only of the price of the commo- 
dities, which the industry employed by an equal 
capital would have produced at home had it been 
left to follow its natural course. The industry of 
the country, therefore, is thus turned away from 
a more to less advantageous employment; and 
the exchangeable value of its annual produce, 
instead of being increased, according to the inten- 
tion of the lawgiver, must necessarily be dimi- 
nished by every such regulation."* 

As labour increases production, which is the 
cause of wealth, it is obvious that the importation 
of rude, is preferable to manufactured produce. 
But since reciprocation is a principle among states, 
as well as individuals, reason assures us that, un- 
less we consented to exchange their manufactures 
for some of ours, there could be no foreign trade ; 
we must select such only as are productive of 
value in exchange, as the necessaries and conve- 
niences of life. Therefore tobacco, wines, bril- 
liants, trinkets and baubles of all descriptions are 

• Wealth of Nations, b. iv. c. 2. 
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wholly unproductive, and ought never to be im- 
ported, as the nation that exchanges them for 
value, such as cloth, woollens, cottons, and the 
like, must ultimately sustain a loss. Though un- 
productive commodities like these should be pro- 
hibited, unless the state that exported would not 
supply us with such of their other native products 
as we might want, yet to regulate by law other 
exports and imports, would be evidently impracti- 
cable as well as impertinent; since the fancy, 
taste, desire and caprice of mankind, keep them 
in a state of perpetual fluctuation. 

As the necessaries of life are among the first of 
our desires, so their exportation should be amongst 
the first of our endeavours; for since the sur- 
plus produce can alone be exported, no better 
expedient can be devised to avert a famine and 
keep down the price of labour — a circumstance 
of vital importance in all commercial transactions* 
— by afibrding an extensive market for all our 
productions. 

* Hence we may learn the cruel policy of the present com 
bill, which, in the event of a failure in the crops, renders us, by 
a limited supply, dependent upon foreigners for our daily bread, 
in order to give the aristocracy a monopoly in human food, con- 
trary to the solemn duty of government and of the social com- 
pact. " Even- the freest importation of foreign com,*' aaith 
Adam Smith, ''could very little affect the farmers of Great Britain. 
The small quantity imported, even in times of the greatest 
scarcity, may satisfy our farmers, that they can have nothing to 
fear from the freest importation.** — Wealth of Nations, b. iv. c. 2. 
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Independently of these great pecuniary advan- 
tages^ foreign commerce highly contributes to 
improve and polish society. By our intercourse 
with other states, we see and remove those preju- 
dices which are the concomitants of ignorance, 
and the cause of animosities. Men finding their 
interest so strongly mixed up with that of others, 
tends to promote concord and public tranquillity. 
A certain degree of probity is found essential in 
all commercial relations, which possess this sin- 
gular felicity of increasing our wealth without 
contracting our hearts.* 

As England is indebted to foreign commerce 
for all her grandeur, honours and rewards should 
be conferred on such as extend and improve it. 
In Venice, whoever employed a vessel of a certain 
burthen in foreign commerce, received a consider- 
able bounty from the state.f If among us, they 
who made discoveries in manufactures and ex- 
ported to the greatest extent in a given period, in 
return for imports of productive labour, were en- 
titled to a seat in parliament, we might excite an 
increasing spirit of commerce, and assist our na** 
tional councils with the best means of promoting 
mercantile affairs. 

* The jealousy of trade, which w^s first propagated by igno- 
rance and encouraged by monopolists, is passing rapidly to the 
tomb of all other follies. 

t Robertson's Disquisitions concerning Ancient India, s. 3. 
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Fisheries, Navigation and Shipping. 

If the advantages of foreiga commerce be such as 
we have described, the means by which this inter- 
course with states is effected, will be found 
equally importitnt. These are fisheries, naviga- 
tion and shipping. For independently of fishing 
being in itself a branch of lucrative commerce,* 
it may be considered as the origin of maritime 
power. To it we are indebted for navigation, and 
consequently to our shipping, without which, 
■foreign commerce could be neither perfect nor 
extensive. But above all, the first is undoubtedly 
the best nursery for sailors, which renders it pre- 
eminently important to Great Britain as an island. 
The sea is our natural rampart; and to this we 
have hitherto been indebted for our protection and 
security. Holland too, a maritime state of nearly 
the same nautical strength with our own, was 
enabled to bid defiance to the overwhelming 
power of Lewis XlV-t This aim at universal 
monarchy, no less than that of Napoleon the 
Great, was counteracted by these wooden walls, 
the best security against extensive empires; as 

• Robertson's Charles V; PrelimiDary View of the State of 
Europe, note 30, s. 1. (G. G.) 

\ See Voliaire'a History of this War, c, 9, where the author 
iboth flaiiers and d^radei his favourite hero. 
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in Asia, where a superior military force, after sub- 
jugating part, is generally enabled to take posses- 
sion of the whole. To facilitate then, not only 
foreign commerce, but to protect islands in general, 
and Great Britain in particular, from hostile inva- 
sion, are fisheries, navigation and shipping, the 
darling care of all wise policy, but also for other 
important political reasons, which remain yet to 
be mentioned. 

When men have drunk deeply of the intoxi- 
cating draughts of prosperity, they become in 
general incapable of moderation. Their former 
equality is no longer to be endured ; and ambition, 
the great infirmity of noble minds, disdaining all 
superiority, recognises no power except their 
own. Hence victorious armies, returning from the 
subjugation of their enemies, frequently trample 
upon the rights and liberties of their country. 
History is replete with such instances, neither are 
our own without a Cromwell and a Buonaparte. 
But from a naval force, none of these evils can 
ensue. The moment the sailor quits the ship, 
that moment he becomes a landsman and a citizen. 
His prowess and his valor, which alike withstood 
the boisterous ocean and the shock of battle, will 
be admired by his country without fear, because 
it is without danger. The insolence of victory 
will here meet with no opportunity of check- 
ing reformation and sound legislation, which are 
silent in the din of war, but shootout and blossoon 
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in the security of established peace; while a 
victorious army^ whose success has been acquired 
under a powerful leader^ will submit to no other 
authority. All schemes for improvement in law 
and government will then be over-ruled on the 
score of weakness, or an implied admission of 
superior probity. Freedom and the love of liberty, 
so fatal to usurpation, will be weakened by 
divisions, in order to divide and rule, rather than 
by a direct invasion, which might be construed 
into declared tyranny; and thus produce union 
that always is invincible. Having trampled on 
the rights and liberties of their country, the best 
security from punishment is to increase their 
power, and thus continue to govern for their own 
security, which will no longer suffer them to 
become either honest or virtuous. 

Petitions from the injured or oppressed, if few, 
may be despised; if numerous, they must be 
cajoled. The weak are without friends, and the 
many without union. As men's insolence increases 
with their power, so one concession leads to 
another. From a small spark, a blaze is some^ 
times kindled, that cannot be extinguished. As 
cowards are emboldened by success, so better to 
resist at first, than yield at last. In a struggle 
where all may be lost, and nothing can be gained^ 
resistance becomes a necessary duty. 

Such are a few of the evils of military over 
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naval victories. May Great Britain long, very 
long, continue sensible of these affecting, but just 
observations ! 



CHAPTER IX. 

Of Guilds or Corporations. 

On perusing the history of past transactions, it 
appears that the greatest blessings have been too 
frequently converted into the greatest evils. Arms, 
invented for defence against the swords of our 
enemies, have been turned into weapons of usurpa- 
tion and despotism. Religion and government 
have been perverted from their primitive institu- 
tions into fraud and oppression; while learning 
and the arts, which were designed for the improve- 
ment and happiness of mankind, have been em- 
ployed in recommending slavish doctrines and 
passive obedience. 

So guilds or corporations, which have since 
been converted into frauds and monopolies, were 
instituted for the protection of liberty and pro- 
perty against the usurpation of the nobles or 
barons, under feudal oppression that deprived 
the people of those rights which in social life are 
deemed most natural and unalienable. '^ But when 
the cities of Italy turned their attention to com- 
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merce, and conceived some idea of the advantages to 
be derived from it, they became impatient to shake 
off the yoke of their insolent lords, and to esta- 
blish such a free and equal government, as would 
render industry flourishing, and property secure. 
With this view, towards the beginning of the 
eleventh century, they began to assume new pri- 
vileges, to unite together more closely, and to form 
themselves into bodies politic, under the govern- 
ment of laws, established by common consent. 
By degrees they were formed into cotyoraiioru 
or bodies politic, and governed by a council 
and magistrates of their own nomination. Their 
good effects were immediately felt, and their in- 
fluence on government as well as manners, was 
no less extensive than salutary. The spirit of 
industry revived, commerce became an object of 
attention, and began to flourish, population in- 
creased, independence was established, and wealth 
flowed into cities which had long been the seat of 
poverty and oppression. And as cities grew more 
populous, and the occasions of intercourse among 
men increased, statutes and regulations multiplied 
of course, and all became sensible that their com- 
mon safety depended on observing them with 
exactness, and on punishing such as violated them 
with promptitude and rigour."* 

But whatever is human must perish ; and for 

* Dr. Robertson's View of the State of Europe, prefixed to the 
History of Charles V. s. 1, 2. 
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mortal man to frame an immortal government, is 
as vain and impracticable as to erect an immortal 
or imperishable monument. Their primitive in- 
stitutions were soon forgotten; and in place of 
freedom in commerce, so beneficial to the public, 
competition was put down, and monopolies sub- 
stituted. Then it was found the interest of them 
all, to prevent the market from being overstocked, 
"which is in reality," saith Adam Smith, **to 
keep it always understocked.* Even in the reign 
of James the First, these companies had carried 
their privileges so far, that almost all the com- 
merce of England was centered in London; and it 
appears that the customs of that port amounted 
to 110,000/. a year, while those of all the kingdom 
beside amounted only to 17,000/. The whole 
trade of London was confined to about two hun- 
dred citizens, who were easily enabled, by com- 
bining among themselves, to fix whatever price 
they pleased both to the exports and imports of 
the nation.f 

Such were then the baleful consequences of a 
departure from the primitive institutions of guilds 
or corporations. Since that period the mono- 
polies of the Bank, the East India Company, and 
the City of London, have been still more detri- 

* Wealth of Nations, b. i. c. 10, where the spirit of these 
corporations is explained, and its pernicious tendency most ably 
pointed out. 

-f Hume's England, c. 45. 
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mental and pernicious. For we have not only 
commercial monopolies, which, by increasing the 
costs of mercantile productions, cause a portion 
of the labour of the country to be less produc- 
tively employed, but we have also a monopoly 
in corn, which, by raising wages, has ruined trade. 

These monopolies were originally granted by 
the crown, who employed this prerogative in ex- 
torting money. Upon paying a fine to the king, 
the charter was readily granted.* The fine thus 
paid to the king, is ultimately paid by the con- 
sumer in the increased price of the commodity ; 
by which artifice, the deluded populace, who think 
no tax an injury which is indirect, are deceived. 

Thus the corporation sells the citizens, and the 
legislature sells the people. The one takes their 
money, and the other their liberty. For none 
but such as are members of the guild can deal in 
those commodities. One of the greatest rights in 
society is thus taken away from a part of the com- 
munity and given to another, in order to impose 
on all. By receiving a bribe, the legislative abro* 

* Wealth of Nations, b. i. c. 10. " The exclusive companies, 
which,^ saith Hume, " formerly confined trade, were never ex- 
pressly abolished by any ordinance of parliament during the 
Commonwealth ; but as men paid no regard to the prerc^tive, 
where the charters of these companies were derived, the mono- 
poly was gradually invaded, and commerce increased by the in- 
crease of liberty. Interest was reduced in 1650 to six per cot/."-^ 
History of England, conclusion of the last chapter on the Com- 
monwealth. 
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gates free trade. To secure and render permanent 
these monopolies or exclusive privileges, as they 
are colourably termed, the venal and corrupt are 
preferred to a patriotic administration. Thus 
probity becomes dangerous, and corruption neces- 
sary.* Private vices are represented as public 
benefits, while men of just and upright conduct 
are laughed at, as too honest to be feared or trusted. 
In corrupt times sqch men are always poor, be- 
pause they are too honest to become rogues ; while 
the fraudulent and rapacious are exempt from dis- 
tress or indigence, since these only have the power 
without the will to punish. They continue venal, 
because they dare not become honest, since their 
former associates would desert them,f and their 
new ones punish them. Avarice first impelled, 
and policy afterwards confirmed them in it. Ve- 
nality and corruption go on increasing, till the 
community is ruined by its own vices, when in- 
novations are made to introduce factions, which 
afford the triumphant party an opportunity of 
furthering their own views and of obtaining power 
and patronage.4^ 
The source of these evils is venality or corrup- 

* *' To ensure success, Otho intended to celebrate the memory 
of Nero with public honours, and many proposed erecting his 
statues as a public measure.*'— Tacit. History, b. i. s 78. 

t " The guilty are ever ready to defend each other."— Tucit. 
History, b. i. s. 72. 

X Caesar and Cromwell. 
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tion, the necessary support of all monopolies. 
The exclusive privilege is obtained by a tax, 
which is imposed as the price of it.* By the one 
it is given to obtain an undue advantage over the 
public ; and by the other, received as the premiam 
of turpitude; while the unthinking public, whose 
stupidity makes them good, and so of no account, 
become the dupes of both, till by their impoverish- 
ment, they make a plunge to extricate themselves 
from misery and thus contribute to their own 
destruction. 

Such being the effects of venality and corrup- 
tion, it is hoped that the legislature will gradually 
abolish guilds or corporations, which both render 
production less productive and the passion for 
lucre predominant over justice, to the ruin of all 
trade and commerce. 

* When Mr. Pitt, who laid the foundation of his future glory 
in paying off the national debt, imposed the 100/. tax upon 
attorneys, he deprived gentlemen's stewards of the power to pre* 
pare leases — which they had before always done — thus giving the 
former some compensation at the expense of the latter. 
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CHAPTER X. 

Free Trade. 

Notwithstanding what has already been urged 
against the pernicious effects of monopolies, there 
yet are those despicable and unnatural citizens, 
who still advocate them, and sell their country to 
a sordid few, whose ignorance makes them think 
that the prosperity of all is not that of part. But 
when was it seen that the genuine spirit of society, 
which protects every individual, and requires 
his aid in support of it, was ever so constituted, 
and each member made so deeply sensible as 
to act according to it, that man is born not for 
himself alone, but also for his country? When 
were kings,*^ the chief magistrates of the people, 
to protect them from violence and oppression, 
known to condemn arbitrary power — clergy- 
men, who renounce the pomps and vanity of this 
wicked world, to preach against tithes — or a sol- 
dier, whose duty is the preservation of peace, to 
prefer it to war? As well might we expect to 
hear justice recommended by robbers, as for the 
avaricious monopolist to advocate the freedom of 
trade. His interest makes him sordid, and, like 
a monk, whose exclusion from society makes him 

B B 
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hate the world,* renders public prosperity in- 
compatible with his own, which he therefore re- 
joices to see restricted. But if generous and 
social principles are inimical to the monopolist, 
why should he expect to find them in others? 
Why are the public to prefer his interest to theirs ? 
— to tolerate a kind of suicide in commerce ? Why 
are one or two bloated individuals in a village, 
town or street, to ingross all the trade to the ex- 
clusion of the rest ? This can never be in accord- 
ance with the social compact, nor, by conse- 
quence, for the public good, which on every such 
occasion is sacrificed to the interest of a venal 
few. Interest and the cursed love of lucre being 
so predominant and universal, it is therefore not 
surprising to find that the exclusive system 
should, after all that has been written against it, 
stUl have many advocates, and the past prosperity 
of England be urged in favour of it. 

For a season a man may persist in a course of 
concupiscence and drinking, but he must at last 
die of disease and dropsy. And a state, whose 
institutes are evil or vicious, will be found inca- 
pable of surmounting any arduous and perse- 
vering efforts, — such as we now behold in Eng- 

* '' A cruel unfeeling temper has distinguished the monks of 
every age and country; their stern indifference, which is seldom 
mollified by personal friendship, is inflamed by religious batted, 
and their merciless zeal has strenuously administered the holy 
office of the inquisition." — Gibbon's Rome, ch. xxxvii. 
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land, whose monopolising system mars all her 
commercial efforts, which can never permanently 
flourish but under the utmost freedom in trade. 
If she have hitherto prospered, it is because other 
states, particularly France and Spain, have had 
to struggle also against monopolies. But these 
charming countries are at length sensible of their 
interest, and are determined to have free trade, 
which in spite of clerical and aristocratical domi* 
nation, cannot long be withheld, and Great 
Britain, in self defence, must adopt a more whole- 
some system and a sounder political economy. 
In doing so, she will be trading consistently 
with, instead of contrary to, her best commercial 
interests. For by importing their products, 
those states would afford a better market for 
her own, since every import must be paid for 
by an export; consequently, the greater her 
import the greater her export, without which 
England would not have wherewith to pay for 
those imports. In their trade with her, France 
and Spain must do the same. If they export, 
they must also import. And though they did not 
take our goods, but were paid for them in the 
precious metals, which they would not find so 
beneficial, since it could not be so extensive as a 
barter trade, nor occasion so much productive 
labour, the great wealth of nations, — yet these 
metals could only be obtained in exchange for 
some production, which would find a vent even 

B b2 
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in such external traffic. And every import being 
paid for by a native product or the value of it, 
would increase the demand for other products — 
nations resembling individuals, who cannot sell 
before they buy, and every vendor must be a 
purchaser. The increase of one is the augmen- 
tation of the other, contrary to all monopolies, 
which represent competition as a felo-de-se to 
commerce, contrary to truth and fact ; since my 
competitor cannot sell before he buys, and con- 
sequently his prosperity is my interest. The 
greater the demand for manufactures, the greater 
the demand for raw produce. A general dealer, 
in a small village, who is exempt from all com- 
petition, seldom or never realizes a large fortune, 
** while an active manufacturer, or an intelligent 
merchant at Paris, Amsterdam or London, in 
spite of the competition of a hundred dealers in 
his own line, might do business on the largest 
scale."* The commerce of France and Spain 
therefore, though fatal to monopolists, would, 
however, prove highly beneficial to Great Britain. 
'' The demand for her home products, would be 
not only very greatly increased, but on account 
of her contiguity to France, the trade would be 
much more advantageous than that of any other 
country. In the trade between the southern 
coast of England, and the north and north-west 

^ Say's Political Economy by Mr. Princep, b. i. ch. 1 5. 



FREE TRADE. 373 

coast of France, the returns might be expected 
in the same manner as in the inland trade, four, 
five, or six times in the year. The capital there- 
fore employed in this trade could, in each of the 
two countries, keep in motion four, five or six 
times the quantity of industry, and afford em- 
ployment and subsistence to four, five or six 
times the number of people, which an equal 
capital could do in the greater part of the other 
branches of foreign trade. Between the parts of 
France and England, most remote from one ano- 
ther, the returns might be expected at least once 
in the year; and even this trade would so far be 
at least equally advantageous as the greater part 
of the other branches of our foreign European 
trade. It would be at least three times more ad- 
vantageous than the boasted trade with our North 
American colonies, in which the returns were 
seldom made in less than three years, frequently 
not in less than four or five years. France be- 
sides is supposed to contain 24,000,000, of inha- 
bitants. Our North American colonies were 
never supposed to contain more than 3,000,000,* 
and France is a much richer country than North 
America ; though on account of the more unequal 
distribution of riches, there is much more poverty 
and beggary in the one country than in the other. 
France, therefore, could afford a market at least 

* '^ This was written about the time of the Americaa dis- 
turbances." — Wealth of Nations, b. iv. ch. 3. 
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eight times more extensive, and on account of the 
frequency of the returns four-and-twenty times 
more advantageous than that which our North 
American colonies ever aflForded." 

To every thinking person it must certainly be a 
matter of some surprise, to find that such a lucrative 
branch of trade is not followed. But how great 
will be his indignation when informed that it is 
prohibited for the sake of the monopolist, and in 
favour of the exclusive system ! This is th^ real, 
though not the avowed reason. The fine climates 
of France and Spain, with their greater extent of 
surface, and active industry of their merchakits, 
in whose cargoes there consequently would al- 
ways be found the greatest proportion of native 
over foreign products, all concur to excite the 
dread of the monopolist, who never fails to re- 
present that those couiitries would therefore air- 
ways be the principal gainers, and though harm- 
less in peace yet dangerous in war. But te- 
suming this to be the case, what is the inference 
proposed to be drawn from it ? Is a man to de- 
cline augmenting his own fortune because his 
neighbour is getting rich faster than himself? 
Are France and Spain to be left in quiet posses- 
sion of the field, and Great Britain sneak away, 
without an effort to increase her own wealth, 
because she cannot make it superior or only equal 
to theirs ? The principle is bad not only upon 
that of all sound economy, but upon a moral one. 
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as greedy and avaricious, which cannot be satis- 
fied with part, but must grasp at all. Notwith- 
standing our exclusive syi^tem, and the strenuous 
efforts made by France to acquire wealth, inde- 
pendently of us, yet Great Britain has always 
proved a match for France, which it is to be 
hoped she always will be. Not that it is here 
meant to advocate war and domination, which 
are the scourge of nations and the ruin of trade, 
but to assert our freedom in commerce, and the 
privilege of free trade, as a great, a powerful and 
an independent people. This noble superiority, 
for which every true Briton is willing to spend 
his life and fortune, would not be in any manner 
compromised by a free trade with those great 
and opulent states. For we should increase our 
own, without which they could not augment 
theirs, since one country cannot find a market 
for her own products, without opening a vent for 
those of another. As the most enterprising dealer 
could never grow rich were all his customers in 
poverty, so neither could France or Spain export 
their products to a country that was without the 
ability to pay for them. All fears of their grow- 
ing richer than ourselves is puerile and selfish, 
since the ruin of the purchaser must inevitably 
prove the ruin of the vendor. At any rate, our 
refusal to trade with them would not at least in- 
crease our wealth, but might in all probability 
diminish it, since they might open a commercial 
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intercourse with other states, and thus in the end 
prove very formidable neighbours, whose com- 
mercial interest might not therefore be any longer 
mixed up with their own. 

But how is this free trade in commerce to be 
opened, it may be asked, without a free trade in 
corn ? While no more is grown than suffices for 
our own population, at an excluding price, wages 
must be high, which renders it impossible to com- 
pete with foreign markets. This is so evident as 
to require only a bare statement to gain assent. 
Great Britain, then, must become an trporting 
corn country y by which alone wages can be kept 
on a par with those of foreign states, and thereby 
enable us to carry on with them, at least, a barter 
trade; otherwise her commerce will be ruined, 
and her population perish. If the landlord will 
not agree to a repeal of the corn bill, he must 
expect very soon to be involved in the general 
vortex. To avert this, the corn bill and the in- 
terest of the national debt must be reduced reci- 
procally, as shown in a subsequent chapter, or a 
sponge must be resorted to ; and since an insolvent 
act appeared expedient to release individuals from 
their debts, it must be equally so to the public. 
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CHAPTER XL 

Of Money y Paper or Notes. 

This diapter has partly been anticipated by that 
on Wealth. Dr. Smith, too, and Mr, Say, have 
treated the subject of money in so able a manner, 
as to render it difficult, and almost superfluous, 
to add any thing more. However it may not, 
perhaps, be impertinent to show the impolicy of 
acquiring wealth by money instead of commerce. 
** When the Spaniards first took possession of 
America, the precious metals were the only object 
of attention. Several species of manufactures, 
and even the culture of the vine or the olive, were 
prohibited in the Spanish colonies, under severe 
penalties. Their clothes, their furniture, their 
instruments of labour, their luxuries, and even a 
considerable part of the provisions which they 
consume, were imported from Spain. These were 
in exchange for the precious metals, and such of 
the provinces as afforded no prospect of gold and 
silver, were totally neglected ; all crowded to Peru 
and Mexico, where the quantities produced down 
to this period amounted, it is said, to at least two 
thousand millions sterling. The avidity of the 
early searchers is represented to have been so 
great, that the search after silver was neglected, 
and nothing less valuable than gold became the 
object of pursuit." 
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In the pursuit of this fictitious or representative 
v^realth, which daily degraded itself, '* since money 
declines in value as it increases in quantity, be- 
cause the fewer are the commodities it repre- 
sents/'* the Spaniards neglected all the commer- 
cial advantages which the invaluable products of 
the new world might have afforded them. " Co* 
chineal, a production almost peculiar to it, whose 
demand is always certain, and the labour employed 
upon it amply rewarded; Quinquina, or Jesuits 
bark, the most salutary simple, perhaps, and of 
most restorative virtue, that Providence, in com- 
passion to human infirmity, has made known unto 
man, is found only in Peru. The indigo of Gua- 
timala is superior in quality to that of any province 
in America, and cultivated to a considerable 
extent. Cacao, though not peculiar to the Spanish 
colonies, attains to its highest state of perfection 
there ; and from the great consumption of choco- 
late in Europe, as well as in America, is a valuable 
commodity. The tobacco of Cuba, of more ex- 
quisite flavour than any brought from the new 
world; the sugar there raised, witli drags of 
various kinds, may be mentioned among the na- 
tural productions of America which enrich the 
Spanish commerce. The horned cattle, wliich 
afford a valuable article of commerce in the ex- 
portation of hides, have multiplied there with 
incredible rapidity. A few years after the Spa- 

♦ Montesq. Spirit of the Laws, b. xxi. c. 22; Say, b. i. c. 17. 
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niaids had settled there they became so numerous, 
that their proprietors reckoned them by thousands. 
Less attention being paid to them as tiiey con- 
tinued t6 increase, they were suffered to run wild, 
and spreading over a country of boundless extent, 
under a mild climate, and covered with rich pas- 
ture, their numbers became immense. They range 
ov^ the vast plains which extend from Buenos 
Ayres towards the Andes, in herds of thirty or 
forty thousand ; and the unhicky traveller who 
once falls in among them may proceed for several 
days before he can disentangle himself from among 
the crowds that cover the face of the earth, and 
seem to have no end. They are killed merely 
fot the sake of their hides, and the slaughter at 
certain seasons is so great, that the stench of their 
carcases, which are left in the field, would infect 
the air, if large packs of wild dogs, and vast flocks 
of gallinagos, or American vultures, the most vo- 
racious of all the feathered tribe, did not instantly 
devour them." * 

** Such was the real and inexhaustible wealth 
of the new world, which the Spaniards neglected 
for its fictitious or representative wealth, and 
which, though strange yet true to say, the more 
they acquired the more they lost. Intoxicated 
with this wealth, the Spaniards deserted the paths 
of industry, and repaired with eagerness to those 
regions from which it issued. By this rage of 

* Robertson's America, b. viii. 
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emigration, the strength of the colonies, which 
exhausted that of Spain, was increased. Thinned 
of her people, and decreasing in her industry, 
Spain was unable to supply the growing demands 
of those emigrants. She had recourse to her 
neighbours, who furnished with vivacity whatever 
she required in abundance. In vain did the fnn* 
damental law of exclusion oppose this innovation. 
Necessity, more powerful than any statute, de- 
feated its operation, and constrained them to con- 
cur in eluding it. In a short time not above a 
twentieth part of the commodities exported to 
America was of Spanish growth or fabric. The 
artisans of rival nations, encouraged by the quick 
sale of their commodities, improved so much in 
skill and industry, as to be able to afford them at 
a rate so low, that the manufactures of Spain, 
which could not vie with theirs, either in quality 
or cheapness, were still further depressed.* Spain 
was so much impoverished and distressed at be- 
holding her American treasures vanish almost as 
soon as they were imported, that Philip III., 
unable to supply what was requisite in circulation, 
issued an edict, by which he endeavoured to raise 
copper money to a value in currency nearly equal 
to that of silver ; and the lord of the Peruvian and 

* Hence we learn the impolicy of the English com biU, which, 
by raising wages, increases prices, and thus mars exportation; 
yet an advance in wages is still urged, and regarded by our 
shallow politicians as the precursor of improvement in conmierce. 
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Mexican mines was reduced to a wretched expe* 
dient, which is the last resource of petty impove- 
rished states." * 

From this detail we may learn the impolicy of 
a state seeking to obtain wealth by the acquisi- 
tion of the precious metals. In themselves they 
are of no value, but ebb and flow with the scar- 
city or abundance of products, by which alone 
their relative value is estimated. While wealth, 
which results from industry and commerce, flows 
in gradually, feeds and nourishes it, and calls it 
forth into vigorous and well-conducted exertions ; 
but when opulence pours in suddenly, and with 
too full a stream, it overturns all sober plans of 
industry, and brings along with it a taste for what 
is wild and extravagant and daring, in business 
or in action. States, therefore, that seek prospe- 
rity and wealth, should expect them from trade 
and commerce, instead of money. Even a barter 
trade would be found more beneficial than a return 
of gold and silver, whose value is diminished by 
their augmentation. To many, a payment for 
goods in gold and silver would be thought prefer- 
able to commodities. The Spaniards thought so, 
and yet became the most beggarly country in 
Europe. But if, instead of the price being re- 
ceived in the precious metals, the merchant be 
paid in cambric, muslin, hemp, or flax, which will 
exchange for more in value than the precious 

* Robertson's America, b. viii. 
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metals, he and the country too would be gainers. 
If Spain had done so, and prohibited the working 
of the mines, instead of importing their produc- 
tions, Philip III. might have given law to Europe 
more effectually than his predecessor Charles. 
And if Rome, instead of imposing tributes upon 
the vanquished states, had entered into commer- 
cial treaties, she would in all probability have 
flourished to this day. 

Let nations, then, lay the foundation of their 
wealth in the extension and improvement of their 
commerce, instead of the acquisition of gold and 
silver. Let them imitate Florence and Holland, 
rather than Rome and Spain. Let wealth be ob- 
tained through the channels of commerce, instead 
of lotteries, loans, or the funding system, which 
enrich a parcel of drones instead of productive 
labourers. Annuities, pensions, primogeniture, 
and the like, are all repugnant to good policy and 
sound political economy. 

These observations apply with equal force to 
paper currency. But this never having been re- 
presented as money, but only a succedaneum for 
money, the question is, how far it may be em- 
ployed with safety as such. After the disastrous 
consequences of paper currency, it might be 
thought superfluous to discuss it further; but 
since bank notes continue still to be issued, and 
Adam Smith has expressed himself rather in 
favour of paper, it may not be improper to add a 
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few observatioas, if it were oaly out of respect to 
so great and able a writer. 

After much reasomng, he concedes, ** that the 
commerce and industry of the country, though 
they may be somewhat augmented, cannot be 
altogether so secure when they are thus, as it 
were, suspended upon the Daedalian wings of 
paper money, as when they travel about upon the 
solid ground of gold and silver. Over and above 
the accidents to which they are exposed from the 
unskiliulaess of the conductors of this paper 
money, they are liable to several others, from 
which no prudence or skill of those conductors 
can guard them ; such as an unsuccessful war, in 
which the enemy got possession of the capital and 
the treasury. The usual instruments of commerce 
having lost its value, no exchanges could be made 
but either by barter or upon credit. AH tastes 
having been paid in paper, the prince would not 
have wherewith to pay the troops, and for this 
reason he ought always to guard against an exces- 
sive multiplication of paper." ♦ 

But, independently of these occasional acci- 
dents, there are certain evils inherent in a paper 
currency, which will work its own destruction, 
and engender that of the state. 

The interest, or discount, increases the costs 
of production, which diminish profits and raise 
prices, to the injury of foreign commerce. 

• Wealth pf Nations^ b. ii. ch. 2. 
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It occasions overtrading, by enabling a parcel 
of needy traders and manufacturers, with the aid 
of bills, to glut the market, which exceeding the 
demand, their goods cannot obtain a sale, and the 
paper is consequently returned dishonoured, with 
no effects. 

It depreciates the value of the precious metals, 
money, like all other commodities, rising and 
falling in proportion to the relative demand and 
supply. Paper currency augments this supply, 
which raises prices, diminishes the exchangeable 
value of goods, and, like the discovery of new 
mines, gives the state in arrear for manufactured 
produce but a dividend upon their claim, which, 
whether paid in money or goods, would represent 
or sell for a less exchangeable value. '* If, indeed, 
the quantity of gold and silver," as observed by 
Adam Smith, " which is taken from the currency, 
were always equal to the quantity of paper which 
is added to it, paper money would not necessarily 
increase the quantity of the whole currency."* 

But what authority is there for expecting this 
supposition would be realized? No more than 
there is for saying, '* that a paper money consist- 
ing of bank notes, issued by people of undoubted 
credit, payable upon demand, without any con- 
dition, and in fact always readily paid as soon as 
presented, is in every respect equal in value to 
gold and silver money, since gold and silver money 

* Wealth of Nations, b. ii. c. f. 
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can at any time be had for it:" since the Bank of 
England, in 1825, were unable not merely to pay 
the bills of other people, but their own notes given 
in circulation for the gold and silver of the public, 
which they had lent to government; who after- 
wards prohibited them, by act of parliament, from 
paying them. 

But it is unnecessary to waste any further time 
in proving, by reason or hypothesis, the evil of 
paper currency. Fact and experience are supe- 
rior to both, and by them we know that both the 
federal paper in America, and the assignats in 
France occasioned revolutions, and paper in Great 
Britain a panic — the fatal effects of which are 
only just beginning to be felt. 



CHAPTER XII. 

Of Interest and Usury. 

It would not be a difficult task, from a great 
variety of arguments, to prove that interest has at 
all times reference to the profits of trade, instead 
of the abundance or scarcity of money; and that 
any attempt to regulate the amount by law is no 
less absurd than impracticable : for wherever a 
great deal can be made by the use of money, a 
great deal will commonly be given for the use of 

c c 
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it; and where little can be made of it, less will 
commonly be given. Thus the interest of money 
keeping pace always with the profits of stock, the 
real value of money, as well as every thing else, 
is best found by the want of it, to which even 
government itself must conform; and conse- 
quently the attempt to fix the interest of money 
is just as preposterous as to fix the price of any 
other commodity. But this subject has been 
already so ably discussed by A. Smith, Paley, 
BenAam, Say, and Sir £. B. Sugden, in the 
Appendix to his admirable Treatise on the Law 
of Vendors and Purchasers, as to render it useless 
to add another word more, except that, since 
usury may be evaded by annuities, interest should 
be free, without any restraint whatever on lend- 
ing money; which, while the government are 
borrowers, we may rather hope than expect. 



CHAPTER XIII. 

Of Taxes. • 

The necessity of government, to protect the weak 
and punish the bad, is obvious to reason, and is 

* As every roan takes an interest in the prosperity of his 
debtor, so the public in the support of that government to 
which they have lent their money. Mr. Hume, in his excellent 
though partial history, in some particulars, informs us, in chap. 22 
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confirmed by experience. No less obvious must 
it appear, that all government is attended with 
some expense, which the public must pay, as the 
price of their protection. With all the advantages 
of power and patronage, it would yet be difficult 
to find either a king or a minister that would 
undertake the painful, and frequently obnoxious 
duties of his office, without some pecuniary recom- 
pense. Still more so would it be to find soldiers 
or sailors fight without pay. Every department 
of the state^ the law, and the church, are all very 
handsomely paid, except the legislative, which in 
England is so generous as to execute this gratui- 
tously. The executive, that is by far the easiest 
of them all, is paid the most, while the legisla- 
tive, the most difficult, is paid nothing; which 
puts it in the power of the former to corrupt, and 
of the latter to be bribed. Reason and equity 
concur in the propriety of paying those who enact, 
as well as those who expound, the laws. Yet a 
contrary practice prevails in Great Britain, and 
it must be left to time, the best cure for prejudice, 

that ** previously to the battle of Barnet, many rich merchants 
who had formerly lent money to Edward IV. were active in his 
cause, because they saw no other chance for payment." Hence 
debt and taxes are the best support of bad governments. Of 
late we frequently hear the partizans of Tory principles repre- 
senting the necessity of a national debt ; and they who expect to 
see an abolition of the funding system are ignorant of the best 
policy of usurpation and despotism. The investment in the funds 
of the produce of the savings banks, was genuine Machiavelism. 

C C2 
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to get rid of a custom which is now become irt- 
veterate. 

The necessary expenses thus attendant upon 
government is generally defrayed by the tojFes, the 
judicious imposition of which is certainly one of 
great nicety and judgment. The most obvious 
are not always the most productive. A tax upon 
the necessaries of life might appear to a super- 
ficial observer extremely inviting, on account of 
its production, and the great difficulty of evading 
it. But as a good physician must not only con- 
sider what medicine the disease requires, but 
what treatment the patient can endure, so the 
legislative must not only contemplate the amount, 
but also the effect of the tax^ In this respect such 
a tax, by raising wages, would finally disappoint 
his expectations, by increasing prices, and thus 
reducing the demand; which would lessen the 
annual produce of the land and labour of the 
country — the fund from which all taxes are ulti- 
mately paid. 

The exports have long been seen by the com- 
mercial interest in their proper light, while the 
imports have, with reference to taxation, been 
completely misunderstood by the legislative; 
since other states would of course retaliate. 

The articles of consumption most eligible for 
taxation are, spirituous liquors, tea, coffee, cocoa, 
and tobacco. The former are pernicious, and the 
others, except, perhaps, tea, which is now become 
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the beverage of the common people, might very 
well be dispensed with, and are consequently 
proper subjects of the highest taxation. All sorts 
of luxuries, such as gems, pearls, brilliants, and 
the like, admit, without loss or detriment, of ex- 
treme taxation, as well as every species of gamb- 
ling, hunting, shooting and horse racing. But 
the term luxury should be confined as nearly as 
possible to articles of the above description. For 
silk, though a luxury, would, if taxed, reduce 
productive labour, even more than a tax upon a 
superfine cloth coat, which in a strict sense is 
undoubtedly a luxury. 

A tax upon legacies appears free from every 
objection, if equitably imposed ; but the present, 
which exempts land, is iniquitous in the highest 
degree, and has a serious tendency on that ac* 
count to bring the government into contempt and 
hatred. Independently of this objection, it is 
preferable to the ad-valorem duty on the transfer 
of estates, which if moderately imposed, seems to 
possess every requisite of eligible taxation. 

The receipt tax, though much reprobated, 
might, if moderately imposed, be rendered a very 
fair tax. But to commence at 40^. and to make 
it operate upon the receipt for the taxes, is un- 
just and infamous in the highest degree. To 
attach on no sum under five pounds, would be 
more equitable, and instead of mere payments on 
account, if confined to the discharge of something 
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formerly due, as recently determined by the 
court of King's Bench,* the act would not be 
thought so oppressive. But to produce this 
effect, no person should claim an exemption to 
which the public in general are subject. The 
law offices, and some others however resist the 
payment of it, as not within the scope or mean- 
ing of the statute. But when a receipt for the 
very taxes themselves is liable to a stamp, I can- 
not comprehend on what principle the registers 
and masters in chancery found their exemption. 
If a poor tradesman, on the sale of his goods, to 
the amount of only forty shillings, must give a 
receipt, though the money be paid at the time of 
sale, it appears equally the meaning of the act 
that the former should give receipts for all sums 
they receive. Even bankers and the bank, though 
their checks are exempt, yet compound in some 
way for the duty; and it seems, therefore quite 
unaccountable to exempt those from the operation 
of the receipt act. To say that it is not a debt 
is a mere subterfuge, since their refusing to ac- 
cept the money, makes it at all events in the 
nature of a debt. Should this reasoning, how- 
ever, fail, there ought to be a clause introduced 

* A memorandom upon a deposit of money to the effect that 
" Mr. T. has left in my hands £ '* held admissible in as- 
sumpsit on the money counts, without any stamps, the words of 
the act importing that something formerly due had been dis- 
charged. — Tomkins v. Ashby, 6 B. & C. 541. 
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to that effect. No tax could be better devised, 
since it would neither raise prices nor lessen pro- 
duction, and as the gentlemen in the public offices 
are all truly patriotic, and consider ministers only 
as a stepping-stone to future preferment and court 
favour, no tax would be paid with more cheerful- 
ness. 

But when the public, instead of the aristocracy, 
shall tax themselves, none will appear more just 
and efficacious than a judicious property tax. 
This will on examination be found more free than 
any other from all the ordinary objections to taxa- 
tion, and operate on such only as are best able to 
pay it. Most other taxes operate either in re- 
ducing the demand, which is followed by a dimi- 
nution of the supply of production, which lessens 
the income of the landlord, and the payer of his 
enjoyments. *' Besides taxation requires a larger 
capital than the nature of the business requires, 
and the additional interest of the capital, which 
must be paid partly by the producers and con- 
sumers, is so much additional taxation, without 
any additional public revenue. Taxes direct and 
personal, which operate to raise the price of ne- 
cessaries, oblige each producer to advance the 
tax upon all the producers that have preceded 
him, so that the same amount of expense will set 
in motion a smaller amount of industry, and the 
taxpayers pay the tax, plus — a compound interest 
upon it, yielding no benefit to the exchequer."* 

* Say, b. iii. ch. 8. 
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, From these objections a property tax is evi- 
dently exempt, and though the landlord might 
appear to evade it, by increasing his rent in pro- 
portion to the tax, yet since all taxes are ulti- 
mately paid by the consumer or the landlord, in 
the increased costs of production, it would finally 
be borne by him in one of those two characters 
or descriptions. This, by lessening his revenue, 
would, it is true, lessen demand, and consequently 
diminish production, an evil inseparable from all 
taxation; but when folly or necessity has ren- 
dered it necessary, wise policy will see the pro- 
priety of imposing such taxes only as are attended 
with the least possible inconvenience. 
- Among those that now press heaviest in Great 
Britain are the assessed taxes. Being direct and 
inquisitorial, they greatly aggravate the hardships 
of the present taxes. And yet they all might be 
very easily repealed, to the great relief of the 
country, without detriment to the government or 
the public creditor. The latter having less taxes 
to pay, could very well subsist upon a diminished 
revenue. And the former, by lessening the divi- 
dends, might reduce the taxes. To relieve the 
manufacturer, and assist exportation, the com 
bill might be reduced to a level with the dimi- 
nished price of commodities, in consequence of 
the repeal of the assessed taxes ; while com thus 
lowered would exchange for a greater quantity 
of manufactured produce, reduced in price by 
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the fall in corn and by the repeal of the as- 
sessed taxes. Commodities being so reduced in 
price, gold and silver would rise in proportion, 
and a less revenue would therefore purchase the 
same quantity of the necessaries and conveniences 
of life, to the great improvement of commerce 
and the benefit of the people. The public cre- 
ditor or fundholder, so far from being barely no 
loser, would be perhaps a gainer, since the fall in 
prices, by a repeal of the assessed taxes and the 
fall in corn, would amply compensate him for a 
reduction of his income occasioned by a diminu- 
tion of the dividends. 

If the parliament had lowered the interest, 
or rather raised the value of money, when they 
returned to a metallic currency, in consequence 
of the panic, half the existing distress and misery 
occasioned by it might have been averted. In- 
stead of which the taxes have in effect been in- 
creased full 60 per cent., with a diminished cir- 
culation, thus reducing the supply, while they 
increased the demand — an act of evident folly or 
madness. 

The following extracts from a pamphlet on this 
subject, will place it in a very clear and con- 
spicuous point of view. 

The average price of Wheat in the Gazette, 9th Jan. 

1819^ per Winchester quarter, was 79 3 

In 4th January, 1 830 54 4 
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This small depression the author ascribes* to 
the two last harvests, which were a scarcity 
price. 

9th Jan. 1819. Barley 60 2 

Sth Jan. 1830 29 6 

1819. Rye S2 6 

18S0 82 

1819. Oato 32 6 

1830 21 5 

In these two last instances the failure of the 
crops has operated to keep up the price. 

£. i, d. £. #. (L 
1819. Hay to 7 10 

1830. Do — 3 15 

1819. Clover from 800 — 900 

1830. Do 4 10 — 5 5 

1819. Best South Down wool per 

tod of 28/. from 2 10 — 2 16 

1830. Do from 17 — 18 

1819. Beef per stone^ from ... 4 4 — 058 

1830. Do. do. .... 3 — 4 2 

1819. Mutton 056 — 066 

1830. Do 3 6 — 046 

1819. Cheese in Chester, per cwt. old 4100 — 550 

Do. do. do. new 3100 — 450 

1830. Do. do. old 2 2 — 2 15 

Do. do. do. new 115 — 210 

1819. Butter from Cork per cwt. .540 — 560 

1830. Do. do. . 3 6 — 3 10 

1819. Bacon do. do. . 3 10 — 3 14 

1830. Do. do. do. . 1 19 — 2 
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Manvfacturino Prices. 

1819. 1830. 

Cotton prints per piece of 28 yards . 18 8 6 

Shirting per yard 009 0*0 4| 

Calico per 28 yards 0130 069 

Nankeen per yard 009 005 

Carlisle gingham do 11^ 6 

Printed callicoes per 28 yards ..170 0170 

Irish linen per yard .....^020 012 

British do. do 1 2J 9| 

Muslin do. 10 6| 

Colonial Produce. 

1819. 1830. 

Barilla per cwt. 1 13 to 1 15 12 to Q IQ 

Brandy per gallon 050 — 059 029 — 043 

Cocoa per cwt. 5 10 — 7 00 1 6 — 210 

Coffee ...615 — 8 30 150 — 440 

Currants per cwt. 5 10 — 000 380 — 390 

Flax per ton . 86 —89 37 10 —39 

Carol*ricepercwt.2 50 — 2 70 110 0— 116 

Rum per gallon 036 — 046 2 2 — 034 

Bohea tea per lb. 2 4 — 2 5 1 5 — 1 7 

Sugar per cwt. 2 10 9 — 000 147 — 000 

From this detail it is obvious that all those 
who subsist by the taxes have gained nearly 
50 per cent., while the labourer, the agriculturist 
and the manufacturer have to the same amount 
been impoverished. With the same income, the 
former have found every article reduced in price, 
the latter, with a diminished income, reduced in 
value. The loss of one has proved the gain of 
the other, without any equivalent benefit. If 
this state of things should continue, and it seems 
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reasonable to suppose so« since the same causes 
produce the same effect, it must ultimately ruin 
the country. All the productive labour will be 
devoted to the support of unproductive con- 
sumers. If the fundholder were to receive 60 
per cent, less, the evil might be partially miti* 
gated by the expenses of the producers diminish- 
ing in part with his revenue. But since the 
fundholder constitutes only a part of those who 
live upon the taxes, the more effectual course 
would be to increase the value of money. This 
would have filled up the chasm or supply the 
deficiency in the circulation occasioned by with- 
drawing the paper, and in a great measure pre- 
vented all that misery, distress and ruin resulting 
from cash payments. The success of such a 
measure does not rest upon mere opinion or hy- 
pothesis. The greatest state in all antiquity re- 
sorted to it with the greatest success, as we learn 
from a writer of the most extensive learning and 
of the most excellent genius. In the course of 
the second Punic War, the Romans, saith Mon- 
tesquieu,* '* found themselves unable to pay their 
debts. The coin called the ^r^ weighed two 
ounces of copper, and the denarius, valued at ten 
ases, weighed twenty ounces of copper. The 
republic being willing to gain half on her cre- 
ditors, made the as of an ounce of copper, and by 
this means paid the value of a denarius with ten 

* B. xxii. ch. II. 
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ounces. This proceeding must give a great shock 
to the state ; they ^ere obliged therefore to break 
the force of it as well as they could. It was in 
itself unjust, and it was necessary to render it as 
little so as possible. They had in view the de- 
liverance of the republic with respect to the citi- 
zensy they were not therefore obliged to direct 
their view to the deliverance of the citizens with 
respect to each other. This made a second step 
necessary. It was ordered that the denarius, 
which hitherto contained but ten ases, should 
contain sixteen. The result of this double ope- 
ration was that while the creditors of the republic 
lost one half,* those of individuals lost only a 
fifth.f The price of merchandize was increased 
only a fifth. The real change of money was only 
a fifth." 

If a similar measure had been adopted by us, 
much distress might have been averted. It would 
have been in effect a paper currency, without the 
danger of a panic. In our foreign commerce we 
should have traded with at least the same advan- 
tages as with paper, and might at all events, 
when necessary, have insisted on a barter trade* 
And it perhaps is not even yet too late. The 
measure would be in itself unjust, and would oc- 
casion a great shock. But such is the effect of 
a return to cash payments, which may still be 

* They received ten ounces of copper for twenty, 
t They received sixteen ounces of copper for twenty. 
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fatal, since it is impossible for the taxes to be 
paid with a diminished capital. Necessity is the 
supreme law ; and when we must choose between 
two evils, the least is always to be preferred. 
Some measure must be taken to arrest the threat- 
ened ruin, otherwise the whole country will be 
overwhelmed beyond the power of redemption. 



CHAPTER XIV. 

Tontines and Annuities. 

When population is in excess of production, 
which is seldom possible, and never permanent, 
tontines and annuities will not be repugnant to 
sound policy. At all other times they will be 
found to militate against the profits of the ex- 
chequer, by checking population, since the death 
of the annuitant leaves the issue destitute. For 
it seldom or never happens that he can out of 
his income accumulate a sum sufficient to pro- 
vide for his children. Better therefore it is 
for persons who have thus sunk their capital, to 
remain bachelors, which is generally the case, 
than to have a family which they must leave un- 
provided. Independently too of the objection to 
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• 

tontines and annuities on this ground, the mis- 
chief to the state from unproductive consump- 
tion, is equally serious and decisive. His con- 
sumption is an actual waste, a sacrifice of value, 
without any resulting benefit to the community. 
Instead of increasing the productive industry of 
the country, the source of industry is partially 
destroyed, and the check to population, by their 
inducements to celibacy, is a double injury to the 
state. It is eating the calf in the cow's belly, 
which affords a temporary relief at the expense 
of ultimate diminution. The only source of bene- 
fit to the exchequer is loss to the public, by re- 
ducing consumption in the death of one of its 
members, without leaving issue to supply his 
place, and though the party secure the principal 
by insuring his life, yet, like gambling, where 
the gain of the one is the loss of the other, the 
office must suffer if the government benefit. 

In Great Britain bachelors are deservedly as- 
sessed in double the amount of their taxes; but 
when the minister seeks to raise money by ton- 
tines and annuities, he exposes himself to ridicule 
by the gross contradiction of inflicting a mulct on 
celibacy in the one case, and holding out a temp- 
tation in the other. 
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CHAPTER XV. 

Canals^ Bridges, Roads. 

Roads and canals* greatly facilitate commerce 
by reducing labour, which lowers prices and there- 
by increases consuihption. But as all their good 
effects may be defeated by the extravagance of 
the tolls, some have thought that they should 
never be made the property of private persons.'^ 

* '* A broad wheeled waggon, attended by two men, and drawn 
by eight horses, in about six weeks* time carries and brings 
back between London and Edinburgh near four ton weight of 
goods. In about the same time, a ship navigated by six or 
eight men, and sailing between the ports of London and Leith, 
frequently carries and brings back two hundred ton weight of 
goods. Six or eight men therefore, by the help of water car- 
riage, can carry and bring back, in the same time, the same 
quantity of goods between London and Edinburgh as fifly broad 
wheeled waggons, attended by 100 men, and drawn by 400 
horses. Upon 200 tons of goods therefore, carried by the 
cheapest land carriage from London to Edinburgh, there must 
be charged tlie maintenance of 100 men for three weeks, and 
both the maintenance^ and what is nearly equal to maintenance, 
the wear and tear of 400 horses, as well as of fifty great waggons. 
Whereas upon the same quantity of goods carried by water, 
there is to be charged only the maintenance of six or eight meii» 
and the wear and tear of a ship of 200 tons burthen* together 
with the value of the superior risk, or the difference of the in- 
surance between land and water carriage.'*— Wealth of Nations, 
b. i. ch. d. 

t Ibid. b. V. ch. I. 
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This, like most other impositions however, soon 
cures itself, by lowering them to the ability of 
the passengers, whereby the emoluments become 
greater in the end. Besides, were the state to 
superintend them, they would become a source 
of patronage, and subject to many abuses and 
oppressions beyond the reach of punishqient. 
While government, where they have no interest, 
would punish them for the sake of the public, 
whose welfare they always promote, when not 
opposed to their own. In such a multitude of 
roads, bridges and canals, as of late have been 
made, not one has to my knowledge been made 
with any other view than as a source of revenue. 
The tolls, therefore, have been as high as pos- 
sible, and the public interest has never been con- 
sulted. If otherwise, why not relieve the carriage 
of merchandize altogether, and increase the toll 
upon saddle horses and carriages of all descrip- 
tions, particularly on a Sunday, when they might 
at least be doubled ? If a regiment can pass free 
pro bono publico^ why not merchandize, com, 
and other provisions. This would of course 
lower prices and increase demand, which mul- 
tiply production. This would in the end com- 
pensate our gentlemen and beaus with their 
ladies in many of their bankrupt carts, for the 
extra tolls, in the reduction of prices, and at the 
same time benefit the producers, whose products 
would become accessible to an increased number 

D D 
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of consumers. Neither would the proprietors 
themselves be injured, since the diminution in 
the gross amount of the toll would be recom- 
pensed in the relative cheapness of their con- 
sumption. Their revenue would still be propor- 
tioned to their expenses, while the public would 
all gain by the reduction of prices. 
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CHAPTER I. 

Of Social Happiness.'^ 

Notwithstanding what has been written, unless 
the society be happy all will prove unavailing. 
Though the exterior appearance of many states 
appear great and flourishing, yet there frequently 
lies concealed from the eye of common obser- 
vation a great mass of misery and wretched- 
ness. Witness the state of France before the 
late revolution, where the court glittered in 
the eyes of foreigners, while the great bulk of 
the population was plunged in the lowest depth 
of want and misery. The more opulent, and 
the greater their wealth, the greater must be 
the number of poor, and the more severe must be 
their distress, since the more land or money one 
man possesses, the less there must be left for 
another. 

As it is with states, so it is with individuals ; to 
the superficial eye, many a man appears in 
health, who labours at the same moment under a 
mortal distemper. We must not take things for 

* The only way to be happy is to live without desires. 

D d2 
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granted as they appear, since nothing is more 
deceitful than appearances. To judge of the 
condition of a people, we must look into private 
and domestic life. If we find their condition at 
home easy and comfortable, we may fairly con- 
clude that the country is prosperous. But if on 
the contrary we there meet with accumulated 
wretchedness, youth plunged in vice, and old 
age in poverty, we may rest assured that the 
population cannot be happy. Something must 
be wrong in the institutions of that country, where 
happiness, the pursuit of every individual, is not 
to be found. The fault of some it may be, but 
that it should be so of all, is impossible ; since 
the condition of man through life is according to 
the circumstances which surround him at his 
birth.* That the population should feel them* 
selves in a state of happiness is highly important 
to the prosperity of the country. For without it, 
they will take no interest in its welfare, since 
whatever may happen they can be but miserable. 
Slaves are less profitable servants than freemen ; 
and where the safety of the country is at stake, 
few or none will be found to defend a system in 
which they could gain nothing by success. Like 
mercenaries, they would fight through fear or 
pay, but not from courage, and perhaps rejoice in 

* Mr. Owen's philanthropic lecture at the Mechanic's Insti- 
tute on the 18th April, 1830. 
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the destruction of a country which has proved 
their ruin.* 

Misery frequently occasions despair, and a 
population without happiness might, like the 
Spartan helotes, be provoked to rebellion. It 
sometimes gives valour to the coward, who sees 
no alternative but victory or ignominious slavery, 
and while it shows a great population their own 
importance, it may at the same time stimulate 
them to assert, by revolutionary means, their 
liberty and happiness. Besides, whatever is 
great, generous and magnanimous, is unknown 
amongst a people without happiness. Despon- 
dency blasts every enterprise, and neither art 
nor science, nor generous emulation is to be ex- 
pected in a country whose population is mise- 
rable, and whose numbers will diminish as their 
wretchedness increases. 

To avert despair, and soften discontents, their 
miseries are insulted, by representing the " utter 
impossibility of attaining happiness in this life ; 
that the meek in spirit, and such as are contented 
with their lot in this world, can alone inherit the 
kingdom of heaven; that the reason of man is 
blind, and his understanding weak ; he therefore 
must have faith^ and submit to be guided by 
others instead of judging for himself. If good 

* '* It should/' saith Machiavel, in his Prince, ch. 2, *< be the 
great business of a prince to make his subjects contented and 
happy." 



406 ESSAY ON CIVIL POLICY. 

men are still unhappy, it is because Providence, 
like a wise general, places its best troops upon a 
post of danger.* In short, experience is in fa- 
vour of existing institutions, since tumults and 
bloodshed have deluged the earth ever since the 
world began, and yet the condition of man is not 
improved." 

But reason assures us that happiness is attain- 
able in this life, that the foundation of it is wisdom 
and virtue, or the knowledge of what we ought to 
do, and the conformity of the will to that know- 
ledge.! 

This knowledge will inform us that the exist- 
ing political opinions and principles are founded 
in error, and that happiness in society can never 
be expected, until we establish such as are 
founded in truth and wise policy. For this pur- 
pose it will be necessary to review our present 
manners and customs, and by pointing out their 
errors, to promote the general happiness. 

* Seneca, On a Happy Life, ch. viii. 
t Seneca, Ibid. ch. i. 
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CHAPTER IL 

Manners and Customs. 

In a discourse on civil policy, the manners and 
customs of a state demand the serious considera- 
tion of the legislator, whose laws can never be 
executed when in opposition to them. Peter the 
Great had nearly occasioned a revolution in his 
dominions, by ordering his subjects to cut off 
their beards, and the attempt to restrain the wo- 
men of India from the cruel custom of burning 
themselves on the funeral pile of their husbands 
may perhaps lead to a similar result. The folly 
and caprice of nations are not to be put down by 
laws, which must always be accommodated to 
men s manner of thinking, and those which are 
not adapted thereto, ^re regarded by the ignorant 
multitude as folly or tyranny. A fool has not 
sufficient sense to comprehend the reasons of 
science, and can be convinced by none but fools, 
consequently manners and customs, which are 
another name for prejudice, must be left to time 
and education, the best clire for folly. 

Whether the manners and customs of nations, 
many of which are not only absurd, but extremely 
barbarous,* might not have had a virtuous origin, 

• Helvetius on the Mind, essay ii. ch. xiv. where they are 
described with much learning and some wit. 
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it is not my business to inquire. With reference 
to wise policy, they can be a subject of considera- 
tion only as they aflfiect the public happiness— 
which they cannot long fail in doing — since states 
require in their meridian, a diflFerent regimen to 
that which might have been necessary in their 
infancy. Thus the gladiatorial exhibitions of the 
Romans might be politic before the subjugation 
of Carthage, but ceased to be so after her destruc* 
tion. 

But if instead of reason, nations follow customs, 
merely because they find them already established 
— such as boxing and cockfighting in England— 
they must, like individuals who dare not differ 
from the fashion of the multitude, expect to 
remain in a state of ignorance and barbarism, a 
condition evidently incompatible with social hap- 
piness. Where it is the custom to appease the 
deity by human sacrifices, the people must needs 
be barbarous, and incapable of humane punish- 
ments. Even the Romans, down to the time of 
Cataline, were addicted to this abominable 
custom ;* and hence, in their private character we 
find them little better than polished cannibals-f 

When religion consisted of rites and ceremonies 

* Sallust in Catiline^ s. 23, with Mr. Steuart's note, 61. 

t They cast their slaves into their fish ponds, to improve the 
flavour of their mullets, which was reckoned stale, unless it died 
in the hands of the guest, and they took delight in beholding 
them in the last agony betwixt life and death. — Seneca, Episde fth 
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instead of moral duties, we find the good Chris- 
tian was he who offered presents and tithes to 
churchmen, and then he might come with security 
in the day of retribution to the tribunal of the 
eternal judge and say, " Give to us, O Lord ! for 
we have given unto thee."* An oath could never 
be held sacred by men whose religion was so 
unworthy of the Deity, or so absurd, as to be a 
disgrace to their reason. 

The form of trial by judicial combat, of com- 
purgators of the cross, of ordeal and consecrated 
water, where the innocent sunk and the guilty 
swam, were customs calculated rather to encou- 
rage than punish crimes, perjury, and falsehood.f 

The right of private war to avenge injuries and 
settle disputes concerning civil property, | with 
the custom of gaining the king's favour, of mitiga- 
ting his anger^ by money or presents, are melan- 
choly proofs that men lived without justice ; which 
was evidently bought and sold, when it was im- 
possible for the social state to enjoy happiness. 

It is to the fantastic rites of religion that we 
are indebted for the sacrament, || the cross in bap- 
tism and the ring in marriage ; to the custom of 

* Robertson's View of the State of Europe, s. 1. n. 11. 

-f- Hume*s England, Appendix 1. 

X Robertson's View of Europe, s. 1. in note 21. 

§ Hume's England, Appendix 2. 

II Cicero somewhere says, " that the only absurdity men have 
not yet arrived at in religion, is that of eating their gods." The 
modems seem to have taken the hint. 
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hunting introduced by the Normans, we are in- 
debted for the cruel laws of game and of the forests ; 
the trial by battle, which existed down to George 
IV., to judicial combat; the present law of libel to 
the custom of private war to avenge injuries ; to 
the custom of gaining the king's favour by money 
or presents, for the silver payable on fines and re- 
coveries, and those on obtaining patents of inven- 
tion ; (all which were supposed to have been relin- 
quished by the king, on receiving a settled income ;) 
to the custom of portioning out the lands acquired 
by the First William under the title of fiefs, we 
are indebted for the law of primogeniture, which 
makes a gentleman of the eldest son, and beggars 
all the younger. 

No custom, how absurd soever it may be, if it 
has subsisted long, or derives its source from the 
manners and prejudices of the age in which it pre- 
vails, was ever abolished by the bare promulgation 
of laws and statutes. These can abrogate what is 
established only by law, and customs must be 
changed by introducing new ones.* The facility 
with which Peter I. reformed the ladies of Mus- 
covy, is a proof of this opinion. '' He sent them 
silk and fine stuffs, and made them dress like the 
German ladies ; he invited them to court, flattered 
their taste, their vanity, and their passions. They 
relished a manner of life so agreeable to them, 
and by their means it was relished by the men." 

* Robertson sup. ; and Montesquieu, S. L. b. xix. c. 14. 
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If all men were governed by reason, there 
would be little occasion for laws — and such as 
were, would be executed without difficulty. A 
nation of philosophers never yet indeed was found 
— and the very notion is a chimera. Even the 
Athenians, whose manners and customs were the 
best that are to be met with in the annals of history, 
are open to much animadversion. But though 
the infirmity of human nature precludes all hope 
of ever making it perfect ; yet surely this is no 
reason against the most strenuous exertions to 
approach as nearly as possible to excellence. 
The astonishing improvement in our manners 
within the last century, is greater than our most 
sanguine hopes could have led us to expect ; and 
the rapid progress we are still making in civility 
and politeness, philosophy and science, must con- 
vince us that social, as well as mental improve- 
ment, has no assignable limits. 

But though the progress of knowledge be un- 
doubtedly great, public opinion is, however, still 
incompatible with the public happiness. Much 
superstition and prejudice yet remain. A great 
portion of the people of England still claim legis- 
lative protection against religious persecution ; a 
proof of much bigotry on the one hand, and 
tyranny on the other. Whereas if reason had 
guided either, no interference would have been at 
all necessary. Consequently much remains yet 
to be done in accomplishing the public happiness. 
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Among the best cures for prejudice, none has ever 
yet been found equal to dramatic representations, 
and on this account it will deserve and receive our 
first attention. 



CHAPTER III. 

Of the Drama. 

The stage has very aptly been termed the mirror 
of the times. Here, as in a glass, we may see the 
manners of the age. Notwithstanding the high 
opinion we have of refined Athens, which we 
collect from their inimitable poets and historians, 
their private character will be found extremely 
different. To be convinced of this we have only 
to open Aristophanes, in whose ribaldry and low 
dialogue, we may see the infinite distance between 
the polished statesman and the Athenian popu- 
lace. From our own Congreve and Farquhar, we 
may judge of the licentious manners of the age, 
when such representations could be endured by 
the public. The Lord Chamberlain, whose duty 
it is to see that nothing improper be brought upon 
the stage, is extremely careful of the measures of 
government; while the interest of the public, 
whose servant he is, has been shamefully neg* 



OF THK DRAMA. 413 

lected. George Barnwell, and the Beggars' 
Opera, the Provoked and the Jealous Husband, 
and the odious productions of those writers, ** who 
have employed the talents they have received 
from their Maker most traitorously against himself, 
by endeavouring to corrupt and disfigure his crea- 
tures,"* are performed with impunity. If he con- 
siders what is properly the duty of his office, it 
will inform him that the playhouse is a school of 
moral and Christian philosophy, which should 
teach us how to exercise our reason ; and by 
showing the inconstancy of man, guard us against 
the deceits of the passions. Instead of which, 
these vices have been allowed their full swing, to 
the utter ruin of virtue and probity. The theatre, 
instead of being the school of wisdom, has become 
a place of intrigue. Superstition and despotism, 
too, might here receive a seasonable check. The 
true delineation of character and public feeling, 
which dramatic representations, unrestrained, 
would not fail to exhibit, might avert many of 
those evils in religion and government which, for 
want of being known, and a remedy therefore 
applied in time, are apt to break out into open 
rebellion. Had Charles I. and James II. been so 
fortunate as to have become acquainted, through 
such channels, with the public feeling, those 
princes, perhaps, would not have lost their crowns. 
Truth is invaluable, and to all descriptions of 

* Lord Kaimes's Elements of Criticism. 
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persons^ both kings and people, must be produc- 
tive of more good than evil. To suppress the re- 
presentation of it, therefore, is like the absurd law 
of libel — which makes truUi a crime, — to shut our 
eyes against knowledge. The fatal effects of this 
may be seen in Turkey and the East, where the 
prince, shut up in his seraglio and surrounded by 
eunuchs and women, never hears the public 
opinion, till informed of it by a revolution. 

With respect to our mode of conducting the 
drama, nothing can be worse calculated to pro- 
duce the intended effect. Independently of the 
absurdity of playing tunes between the acts, which 
dissipate their impression,* the practice of per- 
forming afterpieces, is one of the most singular ano- 
malies that is any where to be met with. Instead 
of sending the audience home deeply impressed 
with the performance, all the excellent advice 
and moral of the play are at once annihilated by 
some silly pantomime or puppet-show. This, in 
consequence of being last performed, is best re- 
membered ; while the virtues of tragedy, and the 
follies of comedy, are entirely forgotten. Surely 
a custom so repugnant to the express object of 
dramatic representations requires no argument to 
expose its impropriety. The performance should 
be restricted to one play, either of comedy or 
tragedy. Three hours would be then quite suf- 

* The same observation applies to the music in our churches 
immediately after the sermon. 
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ficient) without entertaining the audience with 
Punch and Judy till midnight, which so encroaches 
upon their sleep, that many of them are unfit for 
the business of the following day. In this case, 
the admission might be reduced without loss to 
the proprietors, whose expenses would be lessened 
accordingly; while the public would at the same 
time derive more benefit at a less price. 

The theatre, thus altered, would become an 
excellent representation of the follies, the crimes, 
the vices, and the virtues of mankind. 



CHAPTER IV. 

Philosophy^ Science and the Arts. 

" Right reason is wisdom, and philosophy is the 
practice of it, which constitutes the foundation of 
a happy life ;" since they who live according to it 
are exempt from grief, in a submission to the dis- 
pensation of Divine Providence, from fears which 
no man can be without who places his happiness 
upon fortune, and from hopes which are as deceit- 
ful as deceit can be. A truly wise man looks for 
happiness in his own breast ; and not from transi- 
tory objects — ^which are here to-day and gone to- 
morrow. He is conscious that both himself and 
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all created beings are subject to laws eternal and 
immutable ; he therefore fears no evil, but will 
discharge his duty to God, his country* and him- 
self, under all circumstances and in every situa- 
tion, since no ill can ever befall a constant mind. 
Though he will neither provoke the fate of others, 
nor yet bis own, yet in affairs of state he will 
study the public good, which reason informs him 
he is bound, in gratitude for benefits received, to 
promote by either the wisdom of his counsels, or 
the valour of his arms.f For they who interfere 
not in the welfare of the state are good for no- 
thing.;}: Usurpation and ambition his reason must 
condemn; since they cannot be gratified but by 
invading the liberty of others, which might pro- 
voke reprisals, and endanger the public peace. 
Yet while it teaches every man to preserve his 
own, it likewise shows him the necessity of law 

* '* As man is made for society, he ought to be born with a kind 
afiection to the whole, of which he is a part, and a propensity to 
seek the welfare of it.'* — Lord Shaftesbury's Characteristies. 

I Socrates did both.— Vide Smith's Thucidides, b. ii. year 2. 

I By a law of Solon, it was declared infamous to stand neuter 
in a sedition. — Plut. in Solon. And consult Pericles in the 
funeral oration. In England it is said, that the people have no- 
thing to do with the laws, but to obey them, because I suppose 
they are above their comprehension ; yet these stupid people have 
sense enough at an election to judge of the merit of a candidate 
but not of his laws. Refined distinction indeed, or absurd con- 
tradictions, which the collected wisdom have alone ability to un- 
derstand and to explain ! 
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and govemmeDt, by which alone he can expect 
to obtain and to secure his freedom and protection. 
Such men, therefore, will, by their philosophy 
and example, promote the public happiness — 
which is best secured by submission to lawful 
government, and resistance to tyranny and despot- 
ism. 

Next to reason and philosophy, the public hap- 
piness will be greatly extended and improved by 
the arts and sciences ;* amongst the first of which, 
may be ranked the mathematics, the origin or 
foundation of all the rest. Agriculture, which, 
being reduced to an art, enables us to counteract 
the evils of a bad season, and thus avert the horrors 
of a famine ; architecture, by which we are ac- 
commodated with elegant and convenient houses 
to shelter us from the cold and the rain ; ship- 
building, by which we provide vessels ; with na- 
vigation, geography, and astronomy, which instruct 
us in the way of procuring the luxuries, conve- 
niences and drugs from abroad, that contribute to 
our health, comfort and enjoyments ; machinery, 
which provides the inferior classes with an increase 
of products, without loss to the producer; the 
convenience of clocks and watches, by which we 

* " Whatever be the position of man in society, he constantly 
depends upon his food, clothing and medicine, and every object, 
business or pleasure, is subject to laws ; and the better these are 
understood, which is science, the more benefit will accrue to the 
society/* — Say, b. iii. c. 6. 

E E 
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regulate and facilitate our busmess ; the luxury of 
carriages, which gire increased trade and business 
by ^e easy and rapid transmission to distant 
parts of persons and of goods ; glass, which 
dflfords us the benefit of light, while it protects us 
from the wind and the rain ; cutlery, so useful in 
culinary and surgical purposes ; the comfort, the 
oonvenience and the luxury of beds, clothing and 
household furniture, whereby the meanest peasant 
is better accommodated than the greatest barba- 
rian prince in a country unacquainted with the 
arts and sciences.* These and a thousand other 
useful and happy inventions, are sufficient to show 
the elegant accommodations of the present times 
over those no longer ago than the reign of Mary, 
^en there was scarcely a chimney to the house, 
even in considerable towns. '' The houses were 
nothing but watling, plaistered over with clay ; 
the people slept upon straw pallets, covered only 
with a sheet, under coverlets made of dagswaine 
or hopharlots, and a good round log under their 
heads instead of a bolster. If the father or master 
of the house had a mattrass or flock-bed, and 
thereto a sack of chaff to rest his head upon, he 

* " The life of a wandering Arab is a life of danger and diatirets; 
and though sometimes, by rapine or exchange, he may appro- 
priate the fruits of industry, a private citizen in Europe is in the 
possession of more solid and pleasing luxury, tlian the proudest 
emir who marches in the field at the head of ten thousand horse." 
—Gibbon's Rome, c. 50. 
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thought himself as well lodged as the lord of tiie 
town. Pillows were only for women in childbed •• 
As for servants, they seldom had any sheet ta 
keep them from the pricking straws that ran tit 
through the canvass and rased their hardened^ 
hides. All the furniture and utensils were made 
of woody that a man would scarcely find four 
{yieces of pewter (except, perhaps, for salt) in a 
good farmers house. Our pewterers in times 
past, employed the use of pewter only upon dishes 
and pots, and a few other trifles for service ; 
whereas now they are grown into such exquisitse 
cunning, they can in manner imitate* by infasion^i 
any form or fashion of cup, dish, salt or bowl, ot 
goblet, which is made by goldsmith's craft, though 
they be never so curious and very artificially 
forged. In some places beyond the sea, a gamisb 
of good flat English pewter, (I say flat, because 
dishes and platters in my time, began to be madb 
deep and like basons, and are indeed more conve>' 
nient both for sauce and keeping the meat warm) 
is almost esteemed so precious as the like nudibetf 
of vessels that are made of fine silver."* 

But it is not only for these embellishments of 
life, by which the public happiness is so greatly 
increased, that we are indebted to the arts and 
sciences ; the efiect they produce on our ciyiliza- 
tion, humanity and politeness is still more con- 
siderable. For if with all these accommodations 



* Hume's England, e. 37. 
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we still continued a rude and barbarous people — 
the public happiness would be but little benefited. 
There would still be found amongst us those odious 
vices which characterize barbarous nations, such 
as cruelty, lying, hypocrisy, immorality, idleness, 
intemperance and dishonesty. But by the culti- 
vation and study of philosophy, music, poetry, 
painting, sculpture and the belles lettres, we are 
rendered virtuous and honourable, polite, amiable, 
and courteous. These elegant accomplishments 
which tend so materially to improve the heart, 
and humanize the temper, greatly increase the 
public happiness in banishing vice and lessening 
crime. In consequence, probity and good 'faith 
pervade all our transactions ; hence a multiplicity 
of laws becomes unnecessary, and the severity of 
punishment is greatly mitigated. 



CHAPTER V. 

Of Luxury J^ 

When nations have attained to great refinement in 
the arts, luxury is generally the inevitable conse- 
quence. This, occasioning numerous wants, in- 
creases demand, which generates production ; and 
hence many writers have been induced to pro- 

* Luxury is incompatible with virtue. 



or LUXURY, :421 

nounce it favourable to national wealth. Among 
these, we may reckon Hume, Montesquieu and 
Kaime. The first sets out with explaining the 
term, which he says, in general means '^ great re- 
finement in the gratification of the senses; and any 
degree of it may be innocent or blameable, accord- 
ing to the age or country or condition of the per- 
son.* Champagne or Burgundy are only vices 
when they are pursued at the expense of some 
virtue, as liberality or charity, in like manner as 
they are evils, when for them a man renounces his 
fortune, and reduces himself to want and beggary.'* 
But we may observe that vice or virtue does not 
depend upon comparison or degree ; but is abso- 
lute and independent upon circumstances. It is 
in itself, and without correlatives, wrong or right. 
Wine is in itself an evil, like opium, without refer- 
ence to circumstances. It is heating, feverish 
and costive. It also steals upon a man like snuff, 
and by repetition loses its effect, and is followed 
by excess. The same observation applies to all 
other indulgences or luxuries. From taking cor- 
dials we become dram-drinkers ; and few begin 
with wine, without ending with being sots. Nar 
ture delights in the most simple aliments, and 
happy would it have been for the world if mankind 
had never drunk any other beverage than water. 
The same observations apply to all other luxuries^ 

• Philosophical Essay, title— Luxury. 
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both of the palate and the senses, engendering 
diseases and shortening life. 

Montesquieu's arguments in favour of luxury, 
are drawn from the spirit of monarchy — not the 
reason of the subject — showing thus one necessary 
to the support of the other, like the Fable of tlie 
Bees, where the author contends, that chastity 
may be supported by incontinence ; and the befift 
of virtues want the assistance of the worst of 
vices.* The learned president observes, ** that Bi 
riches, by the very constitution of monarchies, 
are unequally divided, there is an absolute neces- 
sity for luxury. Were the rich not to be lavisb, 
the poor would starve. It is even necessary hfere 
tlhat the expenses of the opulent should be in prdl 
portion to the inequality of fortunes. The aug- 
mentation of private wealth is owing to its having 
deprived one part of the citizens of their necesrary 
support ; this must, therefore, be restored to them. 
Hence it is, that, for the preservation of a monar^ 
chical state, luxury ought continually to increaae; 
— to grow more extensive as it rises from the la^ 
bourer to the artificer, to the merchant, to the 
magistrate, to the nobility, to the great oflSeers of 
state, up to the very prince ; otherwise the natioa 

will be undone."t 

According to this able writer, every mooanchy 
contains within itself the seeds of its owti dissoliF 
tion— since it must in time be utterly ruined by 

• Page 62. t Spirit of Laws, b. vH. c. 4. 
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excessive luxury. Such a country can never grow 
rich. All its superfluities must be consumed for 
the support of its starving population, instead of 
its promoting national wealth by being sold abroad^ 
and thus maintaining productive instead of unpro- 
ductive hands ; decreasing instead of increasing 
the exchangeable value of the produce of the land 
and labour of the country. Perhaps there never 
was a more severe libel upon monarchy, showing 
that it is founded in usurpation, supported by 
vice, and ultimately reducing the population to 
want and ruin, the finale of luxury and extrava- 
glance* 

Lord Kaimes, in his admirable Sketches of the 
History of Man, while he condemns individual 
or private, falls into the beaten tract, and approves 
of public luxury. In a political view, no refine- 
ment he says, in dress, of the table, of equipage, 
of habitation, is luxury in those who can afford 
the expense, and the public gains by the encou^ 
ragement given to arts, manufactures and com- 
merce.* But if luxury be pernicious to indi- 
viduals, it must be equally so to states, of which 
it is composed ; and it appears a contradiction to 
affirm, that it should be vice in some, yet virtue in 
aU. On the contrary, we learn from history, that 
nothing is more dangerous than luxury to public 
virtue, which is founded upon simplicity of man- 

* He forgets that everj shilling spent, without making any 
return, is a shilling lost. 
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ners. It was then the Greeks conquered Asia, 
and the Romans Carthage, who in their turn fell 
victims to luxury ; which introduced effeminancy 
and voluptuousness, in place of valour, magna- 
nimity and temperance.* 

If by the term luxury we mean more than is 
necessary, it is only another name for extrava- 
jgance, which nobody ever yet presumed to ex- 
cuse or justify. If it mean, as I understand it, 
the superfluities of life, then it can be indulged 
only at the expense of others, whom it deprives 
of necessaries, and proceeds from vice or folly, in 
order to correct the unequal distribution of pro- 
perty ; one class of society abounding in super- 
fluities, the other wanting necessaries. 

If luxury be defended on the ground of in- 
creasing national wealth, by increased production, 
then it involves this absurdity, that private vices 
are public benefits, since he who spends the most 
is the most useful citizen, to the utter exclusion of 
both private and public economy, useful only as 
the means of indulging in luxury and extrava- 
gance, instead of frugality and temperance. On 
the contrary, " it generates corruption and venality 
which lead to dishonesty and the infidelity of the 
marriage bed, parental cruelty, filial ingratitude; 
the avarice of the master, the dishonesty of the 

• It is somewhere sagely remarked by Mr. Gibbon, in his 
Decline and Fall, that luxury increased with the decline of th 
empire. 
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servant, the peculation of public oflScers, the in- 
justice of the legislator; lying, perjury, assas- 
sination, and all those disorders which destroy 
society."* 

It ruins commerce by employing property in 
unproductive consumption, — by spending the 
produce of the land and the labour of the country 
upon an useless train of servants, of mistresses, of 
horses, of gaming, and of wine, instead of la- 
bourers, whose work is thereby rendered less 
valuable, in consequence of a reduced demand, 
which makes the country poor, desolate, and un- 
cultivated. 

Industry is supplanted by profligacy ; seven or 
eight millions of people languish in misery, whilfe 
five or six thousands riot in luxury. Thus so- 
ciety, which was introduced to promote and 
strengthen the general happiness, becomes the 
instrument of oppression and calamity .f 



CHAPTER VI. 

t 

Of Sumptuary Laws. 

If luxury be a vice, then it is on all hands agreed, 
that measures should be adopted to arrest the 
evil. For this purpose sumptuary laws have 

• Volney's Laws of Nature, ch. \Z, 

\ Helvetius on the Mind, Essay i. ch. 3. 
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been enacted, but never executed. Sattust^ io 
his first epistle to Ceesar, urges him with much 
eloquence to lower riches in the common estima- 
tion, and all the high offices bestow on dignity 
and talent. But Caesar, being himself an usurper, 
must have experienced much difficulty in finding 
men of probity and talent to assist him in tram- 
pling on the laws of his country ; he therefore 
resorted to the more easy but less effectual means^ 
of restraining luxury by law. The expenses <rf 
the people were regulated not only with regard to 
their tables, but also their dress, equipage, fiir- 
niture, and building. ** But he found it," saith 
Mr. Melmoth, the elegant transcriber of Cicero s 
Letters,* ** a much easier task to corrupt than 
to reform." But though so great a man was un* 
able to execute his own laws, the people were so 
foolish as to expect it under a greater tyrant but 
more inferior prince. Tiberius, in his Letters to 
the Senate, asks where reform is to begin, and 
how he is to restore the simplicity of ancient 
times,t with several other very pertinent re- 
marks, which so effectually disconcerted the 
framers of the law, that the project was aban- 
doned, and luxury went on (saith Tacitus) with 
boundless profusion. 

What the greatest nation in the annals of his- 
tory was unable to effect, our sapient ancestors 

* B.ix. Letter 11. 

t Tacit. Annals, b. iii, 8. 53. 
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expected they could accomplish. A multitude of 
such laws were framed, even under a monarchy, 
where, according to M(Hitesquieu, in the preced- 
ing chapter, frugality is perfect knight-errantry ; 
and even to this day, the 10th of Edward IIL, 
which ordains that no man shall be served with 
more than two courses, stands unrepealed. ** Such 
laws," says Judge Blackstone,* though he was no 
political economist, condemns, and justly ques- 
tions how far private luxury could be cognizable 
by public laws, which are undoubtedly impracti- 
cable and unjust ; ** for the indulgence proscribed 
is either within the means of individuals or not. 
In the first, it is oppressive to prohibit a gratlfica* 
tion involving no injury to others ; and, in the 
latter, nugatory, since pecuniary circumstances 
alone are an effectual bar."t 

When our manners are corrupted, virtuous laws 
can never be executed. These must be adapted 
to the times ; and the government of a barbarous 
state will never suit a civilized people. Recourse 
must be had to other manners, if we seek to 
change such as are in being ; custom and example 
will prove, in this respect, the only cure. When 
Galba and Vespasian attained the imperial dig* 
nity, the manners changed, saith Tacitus, and 
temperance became the fashion* Thus it will be 
in all ages and nations ; the manners of the great 

• B. hf. c. IS, t. 7. 

t Say's Political Eoonoroy, b. iii. c, 5. 
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will ever be found the manners of the nation. The 
great Peter of Russia civilized his people by ex- 
ample, and Charles the Second ruined them. If 
princes and legislators wish to check luxury, they 
must set the example of primitive simplicity and 
frugal manners. The mob of mankind are go- 
verned by example more than precept ; and no- 
body believes a man whose conduct is at variance 
with his declarations. 



CHAPTER VII. 

Of Poor Laws. 

All the benefits derived from the introduction of 
Protestantism, were overbalanced by the esta- 
blishment of the Poor Laws. To render the re- 
formation palatable or popular, and to increase 
his partizans, Henry the Eighth first dexterously 
converted private benevolence into legal charity. 
By thus rendering certain that bounty, which 
before was only gratuitous, he very successfully 
silenced his religious antagonists. The vices of 
the monasteries, in supporting the idle poor, were; 
to gratify the desires of an amorous prince, in- 
creased and enforced, till the statute of Elizabeth, 
through necessity or policy, appointed overseers, 
to provide competent sums for the necessary re- 
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lief of such as were poor and unable to work, and 
to provide work for such as are able and cannot 
otherwise get employment.* 

With this statute our illustrious commentator 
finds great fault, by observing, " that it puts the 
sober and diligent upon a level, in point of their 
earnings, with those that are dissolute and idle ; 
whereas if none were relieved but such as are in- 
capable to get their living, a spirit of cheerful in- 
dustry would soon diffuse itself through every 
cottage. Work would become easy and habitual 
when absolutely necessary to their daily subsist- 
ence, and the most indigent peasant would go 
through his task without a murmur, if assured 
that he and his children, when incapable of work, 
through infancy, age, or infirmity, would then, 
and then only, be entitled to support from his 
opulent neighbour." But he seems to forget, that 
to provide against old age or infirmity, would 
check industry, and render men dissipated instead 
of industrious. The idea of finding employment 
for such as are able to work, which the Vinerean 
professor so much extols, is equally erroneous, 
since it is absurd to suppose that the parish can 
provide work for such as are able and cannot 
otherwise get employment, when the pauper him- 
self cannot obtain it. Though this is the only 
redeeming clause in the act, yet the absurdity is 

* 1 Blac. Com. ch. ix. 
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palpable, in supposing that the overseers, who 
are strangers to the habits, inclinations, alid abili* 
ties of the poor, can provide better or even so 
ably as themselves. The surprise of our aothor 
at the deficient policy of those who suffer one 
half of a parish to continue idle, dissolute, and 
unemployed, might very well have been sparedi 
if he had only consulted human nature, which 
would soon have informed him that the poor laws 
have a direct tendency to make men idle. They 
hold out a premium to idleness, since no man will 
work if he can play. All that the labouring 
classes earn they spend in the summer, and in 
winter fly to the poor-house, where they corrupt 
and are corrupted. But if every man knew that 
when he was without work he would perish, it ii 
quite incredible to believe that he would he idle 
from choice. Besides, the poor laws check in-* 
dustry by the inadequate remuneration of labonri 
even when they find employment, and when there 
is none, increase unproductive consumption, 
which progressively diminishes the means of pay- 
ing the rates, and multiply the expense of main^ 
taining a family, since the public money is less 
economically managed than the private income of 
individuals.* 

•* Their clear and direct tendency is," saitb 
Ricardo,t ** not to amend the condition of the 

* Malthus*8 Political Economy, ch. 2, 8. S. 
t lb. p. 111. 
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poor, but to deteriorate the oondition of rich and 
poon Instead of making the poor rich, they are 
calculated to make the rich poor ; and it is quite 
in the natural order of things, that the fund for the 
maintenance of the poor should progressively ab- 
sorb all the neat revenue of the country. The 
principle of gravitation is not more certain, than 
the tendency of such laws to change wealth and 
power into misery and weakness, to call away the 
es^ertions of labour from every object except that 
of providing mere subsistence, to confound all 
intellectual distinction, to busy the mind in 
supplying the body's wants, until at last all 
classes will be infected with the plague of uni* 
versal poverty/' This cannot be doubted when 
we recollect that, within the last eighty years, 
the poor-rates have increased nearly 400 per 
cent., with a tendency to increase equally 
rapid; since, in the years 1748 and 1760, they 
were only 700,000/., but in 1828 amounted to 
7,715,000/., and though this was represented to 
government, no other step appears to have been 
taken towards relief, but that of emigration, which 
was intended rather to amuse the agriculturists^ 
whose creatures they are, than to cure the grow- 
ing evil ; for, as Mr. Waite, in his excellent ad- 
dress to the inhabitants of Whitechapel, sensibly 
remarks, '' every person emigrating takes away 
his portion of that consumption of food, clothing, 
or manufactures necessary for their use, and con- 
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Mquently leaves a less portion to be furnished, 
by the industry of the remainder left at home." 
Thus what we gain in so reducing the rates, we 
lose in their contribution towards the burthen 
of taxation, in diminished consumption, reduced 
population, and empty^houses, which must be 
made up, if the fundholder is to receive his divi- 
dends, by those left at home, with a great diminii* 
tion in the means. 

The natural right, which some persons ui^ 
of the poor to support, is entirely without fovo^ 
dation; for, though the exclusive appropriation 
of land by the law of primogeniture and feudal 
tenures, is admitted to be the cause of great po** 
verty and distress, by taking all the lands from 
the public, and giving it to a few ; yet this does 
by no means establish their right to support, 
since the greater part of those who pay ratesy 
never received any part of, or derived, beseit 
from, this barbarous monopoly. The interes* 
of the aristocracy would be greatly benefited, it 
is true, by a more just and equal distribution of 
land. Much that is now appropriated to parks, 
to chases, and to game, would be converted into 
arable and pasture lands, which would then pay 
rent. It would also increase the demand for la« 
hour, which would, pro tanio, supersede the ne* 
cessity of parish relief. The money now swal- 
lowed up in rates, might and would be em- 
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ployed in productive labour,* which would in- 
crease the national prosperity, of which the aris* 
tocracy would participate, and consequently that 
of the poor themselves, who constitute so large a 
portion of it, and thus compensate them for the 
loss of the rates by an increased demand for la^ 
bour, and render them likewise more independent 
and respectable. The condition of both those 
who receive, and of those who pay the poor rates, 
would be thereby improved, contrary to what it 
BOW is, and which demonstrates their impolicy ; 
the gain of the one would not be the loss of the 
other. If to this alteration be added the strict 
education of their children, which is a fortune a 
man can never spend, by an universal adoption of 
national schools, we might cherish a sanguine 
hope of abolishing one of the greatest curses that 
ever happened to a nation, — the institution of 
poor laws. Idleness, dissipation, gambling, 
drinking, debauchery, are but a few of the nu- 
merous catalogue of evils flowing out of this mis- 
taken benevolence. Charity, to the idle, is a 
fraud upon the industrious, whose exertions are 
rendered useless to themselves, and unproductive 
to their country, since the bread of the latter is 
eaten by the former, which thus annihilates all 
future exertions and intellectual enterprise.! ^ 

* The collection to support the poor raises the price of pro- 
visioDs.— Malthus, b. iii. ch. 5. 

t The provisions consumed in a work-house diminish the 
shares that would otherwise belong to the more industrious and 
more worthy members of 'society. — Malthus, b. iii. ch. 6. 

P F 
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In the meantime, until this happy change can 
be made, which must be gradual, and not imme- 
diate, in consequence of our overwhelming taxa- 
tion, which will ere long repeal itself, through the 
inability of the people to pay ; and when the 
aristocracy shall be made to understand how much 
their interest is involved in that of the people, 
by a more equal distribution of land, which would 
render the whole more productive, through in- 
creased fertility, whereby they would be ulti- 
mately gainers — let there be three poor-houses 
instead of one ; for, by the present system of as- 
sociating in one common receptacle, youth, inno- 
cence, and crime, we ruin all. The children of 
paupers, in particular, should be placed in a house 
by themselves, where they would be removed from 
the contagion of bad example, and might be ren- 
dered useful members of society, by deeply in- 
culcating on their tender minds early habits of 
sobriety and industry. Placing them with vaga- 
bonds is repugnant to reason, and shocking to 
humanity. Those who were willing but unable 
to obtain employment, should be separated from 
the idle and dissipated, who should be more 
strictly confined, and kept to hard labour. 

This discrimination might be found useful, too, 
in a moral point of view, by stigmatizing the 
latter, and by showing some indulgence to those 
whose misfortunes have made them poor, by 
tender treatment, and more deserving of commi- 
seration. 
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Then, as to the expense, it would not be con- 
siderable, since the number of poor would not be 
increased, but rather, perhaps, diminished. The 
money thus laid out in building more poor-houses 
might be made a source of revenue, and might be 
more productively employed than in the funds, 
where much of it was appropriated to extravagant 
and ambitious purposes. At all events, this 
system would be better than the present, which 
is little else than a tax upon industry; and if not 
checked, will ultimately swallow up the whole 
rental of the kingdom. Emigrations will never 
do the business ; still less placing large portions 
of lands in few hands, in order to lighten the bur-* 
then of the aristocracy, and throw it upon the 
shoulders of the manufacturer. Partial laws are 
repugnant to sound policy, which regards the 
interest of all essential to the prosperity of the 
state. 
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CHAPTER I. 

Of Title to Estates real, and its Incidents. 

» 

In the preceding part of this essay, I have endea- 
voured to point out the rules or principles that 
ought to pervade and govern all laws. In so doing, 
I have, as far as was possible without confusion, 
adverted to the laws of England in particular. 
Some, however, it was evidently impossible to 
notice, without creating much embarrassment; 
such, for instance, as the conveyancing, the rules 
or practice of a suit at law and in equity ; as also 
the bankrupt and insolvent laws. To the con- 
sideration of these I shall now proceed, and begin 
with the conveyancing department — or the investi- 
gation of titles to real estates. 

Title to Estates real, such as lands and tene- 
ments, is said to be the means whereby a man 
Cometh to them as his title is by fine or feoffment.* 

* Co. Lit. 34>5, b. ; and Bla. Com. b. ii. c. 13. 
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This title is always required to commence sixty 
years previously to the time of purchasing. But 
even sixty years are not sometimes sufficient. 
For as Mr. Sugden rightly observes, in his Treatise 
of Vendor and Purchaser, to which I have before 
adverted with approbation, if there be estates tail, 
which are estates subsisting as long as such a per- 
son has heirs of a general or particular descrip- 
tion living, the purchaser may demand the pro- 
duction of the prior title. " For it is possible that 
an estate may be enjoyed adversely for hundreds 
ofyearSj and may at last be recovered by a re- 
mainder man."* It follows, therefore, as my Lord 
Erskine observed, in one of the most luminous 
judgments to be found in Vezey, that there can 
be no such thing '' as a mathematical certainty in 
titles. Presumptions are raised upon subjects of 
which there is no record or written muniment ; 
therefore, upon the weakness and infirmity of all 
human tribunals judging of matters of antiquity, 
instead of belief, which must be the foundation 
of the judgment, upon a recent transaction, where 
the circumstances are incapable of forming any- 
thing like belief, the legal presumption holds the 
place of particular and individual belief.^f Where 
the title is to rest upon presumption, as in that 
case, under obscure circumstances, after a lapse 
of 160 years, no wonder that lawyers should 
doubt, and other judges should consider length of 

» C. 7. s. 5. p. 294, t 12 Vez. 239. 
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possession a mere primd facie title, which they 
would not compel a purchaser to take.* For 
these and other reasons, no cautious conveyancer 
can venture to say whether it would not be pre- 
sumption in him to advise what would be the 
presumption of the court upon circumstances in- 
volved in so much obscurity as a century back 
must always create. He, therefore, always feels 
diffident in saying what is sufficient in such cases 
to constitute a good title ; the consequence, is, 
endless litigation and expense, the blame for 
which is always very liberally thrown upon the 
attorney instead of the legislature, who, by short- 
ening the statutes of limitations, might greatly 
abridge the uncertainty and doubts attendant upon 
titles. If the writ of right were limited to twenty 
years, and that of James to ten, there would not 
exist half that doubt and uncertainty which now 
perplexes almost every title, and leaves it after aD 
a mere question of presumption, which might he 
decided one way to-day and another to-morrow. 
If a million of money, though secured by 
bond, is presumed to be paid after twenty years, 
where is the good sense or reason in the case of a 
dirty ditch or a paltry acre of ground, for extend- 
ing the presumption in favour of a careless owner, 
at the expense and vexation of the public, to sixty 
years. Why not adopt the better reasoning of 
Lord Erskine, in the case before referred to, and 

* Eyton V. Dicken, 4 Price's Exch. 303. 
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" presume from the nature and character of man — 
built upon reason and the result of human expe- 
rience—which resolves itself into this, that a man 
will naturally enjoy what belongs to him, and if 
he do not assert his right and seek to enjoy what 
so belongs to him, that he has not any title." If 
twenty years unexplained be not sufficient, I don't 
see why sixty should be, which has this objection 
too, of occasioning more expense and litigation, 
since the older a title the more doubt and ob- 
scurity arise. There is quite as much reason for 
one hundred years as sixty. Why tl^en any longer 
tolerate such a rule ? The law assists such as are 
vigilant, not those that sleep upon their rights.* 
Why not then apply this maxim to the case before 
us ? Where is the inconvenience ? The present 
rule checks the easy transfer of property, which 
is extremely detrimental to a commercial state — 
such as England — occasions the value of the estate 
to be often spent ten times over in ascertaining 
the title to it, is productive of endless litigation, 
anxiety, and uncertainty, and renders it often 
morally impossible to advise upon a title, without 
the previous opinion of a court of equity. 

The next alteration that I would recommend for 
simplifying and clearing the title to real estate is, 
the abolition of dower, or the estate which the 
wife takes in the lands and tenements of her bus^- 

* Vigilaiudbufl, non donnientibu^, jura aubveniunt. 
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band at his death.* This estate, which was 
formerly of some consideration, is of little or none 
now,t since the interposition of trustees, which 
effectually bars her of all right to dower at com* 
mon law. But the remedy is frequently as bod 
as the disease. For the trustee is often not to be 
found, or dead, which creates great difficulty and 
expense in tracing his heir-at-law. Thus, what 
is saved in one respect is lost in another, and the 
advantage of barring dower generally speaking, is 
not compensated by the inconvenience of trustees^; 
in other respects. But assuming there even were 
none, yet no good reason now exists for retaining 
an estate which only perplexes and retards the 
title and conveyance, and which it is always in 
the power of the husband to prevent, and is never 
regarded by the wife, who, when she wishes to 
secure herself, adopts the more effectual mode of 
settlement or jointure. 

• Lit. c. 5. s. 36. 

t *' The reason for dower will appear, if we coDBider how the 
law stood ancieptly ; for by the old law, if this provision had not 
been made, and the party at the marriage had made no assign- 
ment of dower, the wife would have been without any provision, 
for the personal estates, even of the richest, were then very incon- 
siderable ; and before trusts were invented, which is bat lately, 
thei husband could give his wife nothing during his own life, nor 
could he provide for her by will, because lands could not be 
devised unless in some particular cases by custom, till the 
statute of Henry VIII."— Har. Co. Lit. 30. b. n. 8. 

X Vide Roach v. Wadham, in Sug. Pow. s. 6. and his Vendor 
and Purchaser, which deserve attentive and serious perusal. 
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The next great improvement titles could un- 
dergo^ would be the abolition of fines and re* 
coveries, which are nothing but fictitious actions 
for the recovery of the land. But whatever fiction 
there may exist in the action, ther^ is^ none in tbi 
costs, which are real enough. If tenant in tail wish 
to enlarge the estate to a fee simple, why not de^ 
clare it by deed, without the nonsense and expense 
of a fine or recovery ? This was many years ago 
suggested by Judge Blackstone,^ agreeably to the 
usage of our American colonies, and why it has 
not been adopted, none but those who receive the 
alienation money and office fees can inform us. 
" However, rather than such a system should 
continue, it would," continues Blackstone, " be 
better to purchase their interest," for rights they 
cannot have, except those who bought them, 
which could not be much, as the king receives a 
settled income in lieu of the fines for alienation. 

Then with respect to incumbrances, the present 
bankrupt act relieves us from one of the greatest 
evils ever inflicted by law, upon a commercial 
statet and declares, that all conveyances made 
two months previously to the issuing of the com- 
mission shall be valid.:|: 

As to judgments charging the land, there 

* B. ii. c. 21. 

f By the statute of Elizabeth, a purchase would be defeated, 
although/or/y years afler an act of bankruptcy. 
I 6 George IV. c. 16.8. 8L 
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seems no good reason why the creditor should be 
thus favoured. He may issue execution imme- 
diately, and if he neglected, the loss should be 
his own. Neither should statute merchant or 
staple bind without delivering the title deeds; 
possession of which, in every case, it might be ad- 
visable to declare, should be suflScient to consti- 
tute the lien, like a mortgagee who is wisely post* 
poned by parting with the deeds,* and though by 
such alterations an innocent person might some- 
times be injured, yet the rule is founded in good 
policy, which prefers a mischief to an inconveni- 

ence.f 



CHAPTER II. 

Of a Suit in Equity. 

If the alterations I have ventured to suggest in 
the preceding chapter were adopted, one fourth, 
at least, of the business of a court of equity would 
be annihilated. But though even this would un- 
doubtedly prove a great benefit to the state, in 
lessening litigation, and facilitating the business 
of the court; yet these advantages should not 

* 4 Mad. 129, Satchett v. Bassett ; 12 Vec. 130; and Fonb. 
Equity, b. i. c. d. a. 4. note (n). 

f Co. Lit. 97, b. and Hargrave'a note 6. 152. b. 
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check OUT endeavours to simplify the practice, and 
reduce still more the great delay and frightful 
expense of a suit in equity. I, therefore, shall 
proceed to submit such other alterations and im- 
provements as appear conducive to these desirable 
ends. 

To prevent confusion, the better course will be, 
to begin with the suit, and proceed regularly to 
its completion, pointing out the alterations as they 
occur in the progress of our inquiry.* 

The commencement of a suit in equity is, by 
preferring a bill, setting forth the circumstances 
of the case at length, as some fraud, trust or hard* 
ship, and praying relief.*]* The j&rst objection that 
occurs to the bill in its present form is, that the 
story is told three times over. The facts might 
be neatly stated with conciseness, entirely omit- 
ting the charging part, as useless, and carefully 
interrogating the defendant upon such points as 
may be thought material. 

When the bill is drawn, it is engrossed on 
parchment, and filed with the clerk in court; 
which it seems might be altogether dispensed 
with, and in lieu thereof a copy delivered to the 
defendant or his solicitor. The answer might in 
like manner be delivered to the plaintiflf or his 
solicitor, and which, if not so done, in a reason- 

* The proposed alterations will apply, according to circum- 
stances, to either the Court of Chancery or Exchequer. 
' t Bla. Com. b. iii. c. 27. 
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able time, the bill should be taken as true, without 
issuing an attachment and locking up the defend- 
ant for ever, till he answers. 

By this alteration, the defendant could not, from 
obstinacy or injustice in refusing to answer, de* 
prive the plaintiff of the benefit of his suit; and 
all the unnecessary expenses of a clerk in court 
would be saved. According to the present prac-i 
tice in our courts of equity, and the crown office^ 
four attornies must be employed instead of two, 
for no other purpose than to create patronage and 
power, at the expense of justice. 

When the answer comes in, it is always found 
necessary to amend, in consequence of every bill 
being so drawn as to require it, for which I fear 
there is no remedy, except a reform in the morals 
and probity of the bar. But surely there is no 
necessity to issue fresh supoenas, since the defend- 
ant has already appeared, any more than there is 
at present in the courts of common law, to issue 
new writs ; neither is there any reason for issuing 
them to compel the parties to rejoin or hear judg- 
ment, since the omission might authorise the 
courts to proceed exparte. 

When the parties are completely at issue, the 
cause is ripe for hearing, which, in consequence 
of the new orders of the Court of Chancery, is now 
greatly expedited, and a reference then is generally 
made to the master. " Where," saith Blackstone,* 

♦ B. iii. c. 27. 
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*' the examination fvequentlj lasts for years.'' But 
previously to its coming there, the suiter is stopt 
by the register, where the decrees and orders are 
a long time in hand, and seldom right. The 
remedy for this evil is simple enough. Let there 
be a dozen or two, instead of the present number, 
and the solicitor elect which he pleases ; and this, 
I am confident, would operate like competition in 
trade, to the rapid expedition of business. 

To the reproach of the jurisprudence of the 
country, there are only twelve masters in chan- 
cery, instead of a hundred, and the consequence 
is endless delay, and the death of parties before 
a final decree and sequestration, instead of a com- 
mitment of the person. 

The decree or order might, upon the plan above 
suggested, be brought into the master's office 
within a month ; when he might appoint a time, 
within a week, to proceed peremptorily in a few 
days, according to the improved new orders. 
Every person excepting to the master's proceed- 
ing, should pay the costs occasioned thereby, if 
adjudged against him, independently of and with- 
out reference to the ultimate decision of the 
cause. 

There seems no good reason for confirming a 
report — nor for any appeal to the House of Lords 
— who know nothing about the matter. But a 
court might be instituted for the sole purpose of 
reviewing the decree of the court below, by which 
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times is obtained^ ^ich I am rather less disposa) 
to admit than to suppose, yet such are the nrin- 
OQS consequences of arrests that they cannot 
even on this gronnfd be justified^. 

When the party is arrested, he must either go 
to prison or find bail. In the first case ihe mis- 
chief of such a practice cannot be denied; an the 
second, he finds bail, which firequently 'iftjures 
his credit, for men are naturally fond of braggings 
of their favours, and thus the mattef. gets wind' 
throtigh'the bail, whereby other creditors are 
alarmed, and take advice from their own attor** 
ificS, who are interested in representing^ that* 
'^ first come, first served." Independently of 
tliis, the officer, who has a right to detain hhn^ 
even when he is so fortunate as U^ find ball,^ 
which is sometimes difficult, and always incon-' 
venient, charges him for civiRty, which means a 
shilling in the pound upon the sum sworn to, 
even when he does not take his word, when the' 
bribe is in proportion to the risk. Then come' 
the costs of putting in bail above, or justifying, 
which on the plaintifi^'s part amount to between 
3/. and 4/., and on the defendant's to between 41. 
5/., which together amount at least to 8/., besides 
the extortion at the lock up house, which, in- 
cluding all contingencies, may be stated in the 
whole at the sum of 13/. or 14/. But this is not 
all; the bail, who fi*equently want bail them- 
selves, swear through thick and thin to serve 



OF A SUIT AT LAW. 449 

theur friend, who is often bail for them in return, 
or to make a fictitious representation of tk^ cir- 
cumstances, in order to bolster up their sinking 
credit, and thus get further in debt, or avert a 
similar evil. 

Thus good money is thrown after bad; the so- 
lemnity of an oath is disregarded; peijury in- 
creases; and the law of debtor and creditor, in* 
stead of being a protectiMi, becomes an ei^gine of 
fraud and oppression. 

IKHien the defisndant has put in bail, or is 
served with process, the plainti£f declares or sets 
forth the cause of action. There are two vnjB 
of doing this, either in debt or in case ; the former 
was the original course,* but as the latter makes 
a writ of inquiry necessary, which increases the 
costs, case, or assumpsit, is now almost univer* 
sally adopted. But as there is no necessity for 
it, and as in actions by default it would lessen 
the costs 5/. or 6/. at the least, it is hoped that 
the legislature will in actions for debts in future 
abolish declarations in case. 

The attornies' charges beiug governed by the 
length of their pleadings, induced them to 4!rowd 
in a vast number of unnecessary repetitions, and 
drown the sense in a multiplicity of words. 
Hence that disgusting verbosity which disgraces 
all their legal forms, and those numerous counts 
that are found in every declaration, which, instead 

* Vide Slade*i caM» 4 Rep. 92, b. 

G 6 
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of being plain and intelligible^ is lost in obscanty 
and jargon.* According to the present form, the 
declaration in a common action on a bill of ear- 
change, or for goods sold, rons from fifteen to 
eighteen folios, when a plain statement of the 
cause of action, without the money counts and 
count stated, which are in truth of no use, would 
reduce it to five or six folios, and thus save to 
the parties ten shillings upon the declarfettion 
alone. 

The declaration is then delivered or filed ; in 
the latter case, the plaintiff has to pay in the 
common pleas, which is the best and proper court 
for civil actions, about ten or twelve shillings, 
whi<^ being of no use to the parties, is nothing but 
a source of revenue or patronage, and which th« 
ignorant multitude absurdly suppose go into the 
pocket of the attorney. 

In addition to the costs above mentioned for 
the declaration, there is also in the King^s Bench 
those of engrossing the bill, which ought not fed 
be charged, because it is now scarcely ever do&ei 

The defendant must then plead, or judgment 
may be signed. In the former case, the &rce be- 

* Vide, Boote's Suit at Law — article, Pleadiqgs, whei« be 
says many a cause might have heen tried upon an issue of no 
more than 10, 12, or 14 sheets, which by special pleadings have 
been spun out to 100, 150, or 200, and which, where the matter 
in dispute has not been above 6<., has cost the parties 900/.-* 
p. 107. 
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gui8 witk deUvering the issue, which isa-copy of 
the deelaiatiQii and the plea. Bu.t as the defend- 
ant has already got the declaration, and must 
know what the plea is» since he deliTered it him- 
self, all that seems necessary or requisite is tg 
give him notice of trial, wiiereby all the costs of 
the issue would be at once annihilated. Then 
comes the record, which is a copy on parchment 
qf the issue, intended to inform the court on the 
trial of the cause of action, which the judge, in 
ordinary actions, never sees. But a short cqpy 
of the declaration would be sufficient, and which 
is generally done in special actions. This record 
and a copy of the issue on parchment, which is 
then called the issue roll, is entered at the ju<j^r 
ment office, where the attorney has to pay in 
common actions about eight shillings, and for 
passing the record about thirty or forty shillings^ 
which with the attorney's charge amounts in the 
whole to 6/. or 7/., all of which might very well 
be dispensed with, since the numerous reports 
now published at the bar reader the entry of final 
judgments of no other use than to create expense. 
Supposing then the alterations I have suggested 
were adopted, a trial in a common action might 
be had at the reduced charge of 6/. or 8/., without 
counseFs fee, which I have considered as discre- 
tionary, and therefore cannot be introduced into 
the above calculation. And if all actions were 
brought in debt, instead of case, without a writ 

G G 2 
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of inquiry, and without the nons^nsp pjf sigpiji;^ 
judgment, an execution might be ha(l ill; <^f^m9p 
^ctions for the trifling sum pf 4L oir^^..^:t.:^p 
ipp^t, which would relieve the leg|slat,fire fy^p^ 
bothering themselves any further . a^Qat C9ui]ity 
ppurts, or enlarging the jurisdiction of tl^ 9PUfit^ 
of conscience, or more properly of requests, ^Bift 
then, the present impositions and duties^ upon ,^^- 
tornies must all be removed, for it would b^y^» 
usel^ess to think of reducing their fees, wi,thp;i^ 
reflucing their expenses, as \o expect merchaof 
di?^. cheap .while we impose heavy duties ,upon 
prpducts. 
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Of Courts of Requests, 



JBefoue we conclude our discourse on the reoor 
Vjery of debts, it is necessary to make a few. ob* 
^e^rvaticMis on the courts c^ requests^ ^^ ,i 

I In Loadon, where they have jurisdiction to jtfa|i^ 
ajuoimt of five pounds, the commissioners, wb« 
are composed of tradesmen, sit as iboth judge aiMi 
jiury, deciding according to folly or caprice, in^ 
stead of law, which they call conscience. The 
result IS nine! times out of tea an erroneovs ^r 
(f'mon, from an incapacity to elicit the facts, by a 
scientific examination of the parties : they ia coa* 
siequenx;e generally succeed who can . swear the 
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most, and kick up the greatest 'bother and hoise.^ 
In Middlesex, on the contrary, where the juris- 
diction is confined to forty shillings, a barrister of 
established learning and ability presides, with 
great credit to himself and the court, wisely 
checked by a jury consisting of three indifferent 
jpefsons. But here the fees are too high for the 
debt : the summons being only conditional, an 
order is necessary previous to obtaining an 
Execution, the consequence of which is two days' 
loss to the plamtiff instead of one. In thilb re- 
'i^pect it is in practice more objectionable thah that 
of London, where the first is absolute, which saves 
time. But then the benefit of this rule is a good 
deal marred by serving a summons in the even- 
ing, returnable the next morning, when it must 
often be productive of extreme inconvenience. 
Surely three days' notice might be given in all 
cases, and in no instance should be returnable ok 
Saturday, when most mechanics and the labour^ 
ing classes are more engaged than on any othet 
day. The want of jurisdiction to summon wit- 
nesses is another serious objection, which the 
smallness of the sum in question precludes ^11 
hope of ever being afforded. Yet the Borough 
Court in Southwark possesses this powers and 
therefore where the debt exceeds forty shiilingsv 
other courts might do the same. The ' twelfth 
section, which excludes the jurisdiction, Whttt 
the demand arises from the balance of an acc<Mnt, 
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originally exceeding 5/., appears a strange ab- 
surdity, irreconcileabk to either reason or justice. 
But the great and formidable objection- feo all 
these courts is imprisonment of the debtor; in- 
stead of a power to take his effects, whicb might 
always be liable at any future period. This 
would be some satisfaction to the creditor, which 
imprisonment is not, but only aggravates thei tess 
of the debt, by increasing the amount in costs.- 
Ih the meantime the morals of the debtor are 
ruined in prison, while his wife and childreii 
must be kept by the parish, whose resources arc 
diminished, instead of increased, by thus losing 
the fruits of his productive industry or labour. 



CHAPTER IV. 

Of a Commission of Bankrupt.* 

The frequent meetings under a commission ae^ 
cuse the wisdom of the bankrupt laws. If more 

. « « Excellent," saitk Montesquieu, " is that law, which dis- 
qualifies a man, who has not paid his father's dehts, from being 
a memher of the supreme council of the nation." With us, on 
thfitoonlcary, laws are enacted for the recoTcry of debts, by those 
who already are in debt. Their estates are in settlement, and 
^hetr persons are protected during the sitting of parliament, 
which is often adjourned, but seldom dissolved before six years, 
when all debts are barred by the statute of limitations. 
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than one be ever necessary^ where are the limits, 
and when will the effects* pay the costs qf the 
commission. The experience of the Insolvent 
Act must show that one is sufficient, when con- 
cealment might render for ever liable the future 
earjaings of the bankrupt. Instead of which there 
mudt be a private meeting, at the expense of 20/., 
to establish the commission upon a debt, which 
sometimes issues upon one which under the com- 
mission cannot be praved.lf This is followed by 
three others only to increase the fees of the com- * 
missioners, since one, agreeably to the insolvent 
law, would be quite sufficient, all at the expense 
of an insolvent concern which cannot a^rd ajiyi 
to the great loss of the creditors, and to the injury^ 
instead of the benefit, of commerce. 

Let the bankrupt on a given day, of which the 
creditor should be apprised, deliver upon oath a 
statement or schedule of his debts and effects, 
without preference or fraud, which should entitle 
him to his discharge and certificate only as it 
proved correct. To leave it, as the law has donoi 
" entirely to the caprice of his creditors, to sign 

* A friend of mine suggested that no connmission should 
stand unless there are effects to pay a dividend of one shilling 
at the least, an excellent preventive to friendly commismom ; 
but there seems an insuperable objection in previously ascertain- 
ing the fact. 

t No creditor can prove without relinquishing his securities. 
1 Glynn and J. 25. But he may petition for a commission. 
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his certificate or not, under a high moral obliga- 
tion perhaps, but not a legal one,"* after the 
bankrupt has obeyed the law* is a cruel mockery 
of justice. If they come jn under the commission 
and receive the benefit of it, where is the wisdom 
of suffering an unrelenting creditor^ whose senlti- 
ment3 are prejudiced. and whose judgment is 
sow^red with the loss of his debt, to 4ei^. the 
policy of the bankrupt laws, by thus withhfAdiHg 
the inducement to an honest disclosure . of his 
estates and effects, and after stripping him o^all 
. hi3 property, to expect payment . of the cogts 
of his pertificate from him^ who is presumed npt 
. tQ have a shilling. To conceal is capital, and to 
deliver up all deprives him of the means of pay* 
ing for it, whereby be must become aa inouni- 
^brauce to society, which is detrimental even to 
. the creditors themselves, since the prosperity of 
individuals constitutes that of the state. 

** Ex parte Joseph, 18 Vez. 340. The word caprice is an 
evident proof that his lordship (Eldon) disliked the rule, though 
he would not say so, for he dreaded innovation. 
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CHAPTER V. 

Of the Insolvent Act.* 

PnrsoNs, like palaces^ are a disgrace to the coun- 
• tiy—extraV2^ance results from one^ and distress 
ocGtoions the other; since no man goes to prison 
from choice. 

Six years' imprii^onment are quite as necessary 
as six weeks ;f the only difference is in the ex- 
tent of the mischief, one abridging the mtons of 
' payment less than the other; and if the creditors 
are not defrauded, the debtor s family are left 
destitute ; and thus the act is repugnant to huma- 
nity, reason, and policy. Independently of tkei^e 
objections, the debtor's morals are degraded ztid 
' injuTted by imprisonment, which is only int^ndfed 

* If there ,be over-production, why not facilitate cre4it and 
repeal the act? If there be a want of supply, then the act is 
useless, since the means to obtain credit are wanting. 

t This is about the usual period of imprisonment, though the 
16th section of 1 Geo. 4, c. 119, directs the discharge, when the 
insolvent appears to be entitled, forthwith; or so soon as he 
shall have been in custody at the suit of persons who were cre- 
ditors at the time, or who have since become such in respect of 
debts then growuig due, fbr-AUfih period not exceeding six 
months in the jwhole ; which exceeds the most ordinary compre- 
hension, and is calculated, whether intentionally or not, to delude 
the commissioners of bankrupt, under the idea that it would not 
reduce the number of commissions. 
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for ofiences, instead of insolvency, where misfor- 
tones in general have a gres^er share than crime. 
By the ancient law of France, from which much 
of our's is borrowed, no person could be arrested 
or confined in prison for debt, which was then 
considered as an obligation merely personal. The 
only security then given was a pledge, which was 
restored upon payment. When none was given, 
and the insolvent became refractory, the creditor 
was allowed to seize his efiects. This was often 
productive of mischief, and the creditor was after- 
wards prohibited from taking the wearing apparel, 
tiie beds, the doors of the house, imd the instru- 
ments of husbandry.^ But it no where appears 
that the person was liable; and this, perhaps, is 
the only instance of the superior institutions of 
ancient over modern jurisprudence, in the law 
between debtor and creditor.f To imprison the 
person is contrary to first principles; since the 
creditor must know, at the time of making the 
contract, that it sometimes is not in the power of 
the debtor to make payment. Storms arise, and 
all the goods may be shipwrecked — hurricanes in 
the West Indies, and earthquakes in Jamaica, 
whereby all the products are destroyed in a day — 
evidently show how impracticable it may be for 
the debtor to fulfil his obligation. Under circum- 
stances such as these, to send a man to prison, a 

* Robertson's View of the State of Europe, note 15. 
t Livy, b. viii. s. 28. 
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receptacle only for crimmals, revolts against rea- 
son, and shocks our humanity: it is punishing a 
man for what he frequently cannot avoids and 
dfaecks all mercantile or trading speculation and 
enterprise — the best support and spirit of com* 
raerce. 

But then the partisans of the existing abuses 
object, that if a man, without imprisonment, could 
t^kiB the benefit of the act, none would be made 
bankrupts, since the convenience is so superior^ 
and the expenses considerably less — certain pet-* 
sons might lose all their patronage, which induce 
them to advocate the measures of those in whose 
power it is to bestow, and the commissioners of 
bankrupts would lose all their fees, which are 
denominated vested interests, becaase not main* 
tainable as public rights. Better, then, to perse*- 
vere in such abuses, by continuing the statnte, 
though to the impoverishment of the public, whonL 
we despise, than to injure the few whom we 
respect and hate. 

Thus lawi^ are continued, which are neither 
honest nor expedient. Debtors are punished as 
criminals — all sense of shame is lost among the 
refuse of a gaol — and many an hone&t man is- 
thrown back upon society, ruined both in prio^ 
ciple and property. 

Besides, the commissioners of the Court for the 
Relief of Insolvent Debtors are armed with the 
discretion — which is the law of tyrants — of ap- 
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pointing whom they please to act as attormes in 
the court, whereby they play into each otheirt 
bafids, like the attormes in the Marshal$6tl, the 
few being corrupted by a few; and it al^o ndt 
nnfrequently occurring in the country, where onl^ 
one attorney is appointed, who is the attorney for 
the detaining creditor, which obliges the unhappy 
debtor to subscribe to all that is requiredof hmi, 
to the prejudice of his other creditors, and bii 
own future prospects, or fly to London, where 
the many are a check upon the many, and the 
spirit of competition itempers the imposition of 
the harpies swarming round our prisons. Throw- 
ing the court open to all who choose to practise 
iniiit, *and, leaving them to • char^^e what • they 
piqued, ; which would induce one attorney to un^ 
desnU another, might greatly benefit the pubKd, 
— instead of confining it to a limited nnmber, 1^*^ 
stricted in their fees, which must be tax^d, whe- 
ther the debtor requires it or not, with a view ttf 
the semblance of justice, but in fact only to make 
a charge, with the salary paid to the chief clerk, 
wbo is suffered to appear in a wig and gown, 
without having been brought up a barrister, to 
the. degradation of the bar, when others equally 
competent have offered, and would be glad to 
execute the office at a reduced salary. These, 
ami other abuses, might all be obviated by the 
late petition of the provisional assignee, who is 
justly entitled to the love and gratitude of his 
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country > for suggesting the aecesaity of the inaolr 
pefit^iifg his petition immediately^ whioh should 
l;)iecome void in the case of fraud, ox pKfereaCi^ 
f^nd imprii^omnent only thea be held necessary^ 
Tlhus aU'the evils of in[iprisoQment mig^tbe dbne 
9>^ay» the e^enses -would be dimiuished^ and 
credit:. facilitated and secured^ by rendering his 
di^barg^ invalid, if he did not declare himdalf 
inMvent the moment it occurred. ^ 
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8bct. n, 

.! - J 
Of Attomies and Solicitors, 

Aft£r what has been suggested respecting; 'the 
praictice of the law, we cannot do better, perhaps 
than conclude our observations with afew remaid&i» 
upon attoroies and solicitors. 

Their pecmliar situation in society makes it lez^ 
tremely desirable that they shoald be persons jotf 
superior knowledge and j udgment* Called upon^ 
by virtue of their profession, to advise the pnBtia 
or their clients, in every trying sitaation wlraiv 
expediency or propriety is often more difficiiSt^ 
than the legality of their conduct, they are geneV' 
rally as little capable of it as those by whom they- 
are consulted. The life, character, and fortune ef 
thousands are guided by those whose minds are 
ignorant of science, and unacquainted with his-* 
tory or experience. To advise on the proceed* 
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ings agaiost the parties to a bill of exchange, or 
for the recovery of a book debt, and to copy from 
established forms in suits and pleadings, b.the 
utmost extent, in general, of their knowledge, or 
rather practice ; bat to answer a question of law 
tipon any one of them, or to advise parties on the 
policy of their actions in misfortune, is altogether 
beyond their knowledge or capacity. The con- 
sequence is, infinite blundering and confusion in 
every man's domestic or commercial transactions, 
leading to endless litigation and expense. And 
yet, when we reflect upon the system of their 
education, and their employment in their clerk- 
ships, how can we expect it should be otherwise ? 
Brought from a common school, where they are 
taught as much as a common tradesman, aiid 
placed in the oflSce of an attorney, where most of 
them forget what little polite literature they may 
have been taught, the remainder of their know- 
ledge consists in writing a good hand with expe-t 
dition, and copying nonsensical forms, from morn- 
ing till night, without either the opportunity or 
the chance of obtaining any knowledge of prudent 
conduct, or of public affairs, on which they are, 
notwithstanding, so often called upon to exercise 
their judgment. This capital defect in our la^, 
or rather the practisers of it, did not escape the 
penetrating eye of Justice Blackstone,^ who stig- 
matises the manual labour of an attorney's office 

* Introduction to the Study of the Law, sect 1 . 



OF ATTORNIES AND SOLICITORS. 468 

with the name of trasL If knowledge and scieooe 
be necessary for a barrister, who is generally 
employed to advocate upon steps already taken, 
and 4S(eldom capable of retracing, how much more 
necessary for an attorney or solicitor, who is to 
advise the previous conduct, or rather to prevent 
than cure. 

The remedy for these evils must be sought for^ 
in the first place, in a better education. Let the 
admirable law of Mr. Serjeant Onslow, which 
enables young gentlemen, who have been -. gra-» 
duated at the University, to be admitted after 
serving three years' clerkship, instead of five, be 
imperative, and extend to all attornies. The va3t 
difference perceptible between gentlemea at the 
bar who have had an University education, and 
suoh as have been brought from Westminster as 
St. Paul's, and placed with a special pleader, ia 
palpable and obvious both in their mental and 
personal qualifications. The same desirable qua^ 
lities, to the great credit of the attorney and 
benefit to the public, would result, by adopting 
the same course with respect to the practitioner. 
Having associated with many of his betters, and 
received in early life some good impressions, he 
would afterwards in practice disdain most of those 
little, dirty, pettyfogging acts, which are so de* 
grading to his reputation and detrimental to his 
client. He would acquire a relish for useful 
science, and make jurisprudence, history, and 



484 • 'ESSAY OW CiriL'WMilOT. 

•woral ^liilosdpliyv' ' bi» sfeivdyi 'Tbete' "Arcmtd * q^n- 
Qifyhite for his rdspectalbte sitnistCtcm in sodiM^^, 
aiKlion'moBt oeoasiobd be imght adtise hUfotteMs 
likMflmlly, father^ ihm mislead ilttsn, "vrliei^b^ 
•mudi- Utigiitidn wi)uld be spared. 
vtBiitt to effect thfo, thfeir fees must of course-be 
hraflsed; the present are totally iiksuffictent for 
>tiidm to live 'respectably. The heavy duties im- 
posed ^tipoa them, with the appearancts they* a¥e 
cbliged to make, and the large disbursements 
iiieidleiit ' to law proceedings, place them in a 
wdfse aituation than any other class of men iti 
«omety. 

ffiMr.3eote, in his Historical Treatise of a Suit 
nilLaw^ publi£ihed in 1766, observes, *' that the lavr 
'id sb; loaded with stamp duties and office fees, as 
lioi^ aiiffleient to deter men from seeking remedies, 
iftithe meantime the attorney lies under no ^mafi 
idifltooUy to satisfy his client, that these j^ make 
^/^ 4heifutk iqf hU but. Certain it is> th^'wh^n 
thes^ fees come to be deducted, there arebut'few^ 
toecha^ics who would be contented with so Kttle 
fynoflt f or tfaeit industry, as an attorney is siHowed 
ibr coiiducting a law suit.'* 
' If -such were the case then, what muirtltbe 
libw, When the expeiises of an attbm^y are tiEin 
tfmes heavier, and the disborsementis still more 
so? It is true, the fees have b^eto raised; other- 
wfeB noattolrney could have caurriedon business, 
for want of capital; yet they were not made 
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^Mharely^ r^jLium o£.ilke cqsta oufl oCpockiit;' I 
4ieP9i$ii^dr .aivfQd;t»irii^ •i>eiiig^ t»s»d .in! the 

more liberal tbaDtWttt)i|& KJIngkiBe]rali;i^rais|kwtal 
jtfry^ t 'smd ra yienn^ rafter, it! ih^^ibeeo/faw^ ouUths 
tp^n^mg> witk all «tbat,adisi«tyi:fitt^tiQn^^^Bd 
^noiis uneectainty latteyujbat iipon e^tnja aotiAti 
^ law;^ ^ loa/.^ wiiioh of- CDuta^ !ap{Wf os h'lHiXf- 
.^Mierable.sum; y^tlfoubdto&deductingtheiqohey 
<out of pooket, that tJbH& clear pvq^tsalmoiiQtodio^ 
ftD:33/«/^hiab; if the public wiUtdooieitiie jiiaki«e 
to believe^ must greatly undeceive them iu yeapsot 
ito ;the • eiwfnws\ pr^^ pf i attovnies. < Anjd.if Amy 
getxtlimao will . take* the tioubte.to aaftlymJftliP 
^oliQitor'9 b(ill under a leommii^Qti of bcAkfUpla h0 
will fiad, that withou t some other ba8inQaB.tiltapbQd 
itp it^ the profits for. that, alone could* oefirerfpa|r 
him. If to this» we add the just ebservttkATOf 
.Adam Sipitbi we shall &id additional reasoaa ^ 
inorQMiug the emolumenits of attomies^ a^daolih 
citors* *^ We trust," he fiayBj *' o w fcMrtyne^ and 
!soiae£imes our life and reputation, to the dawycf 
and attorney. Such confidence could not.aafely 
be rqposed in * people of a very mean or law <lon- 
^ition. Their reward must bp aucbi therefore, m 
may give them that rank in Uie society whicJMo 
important a trust requires,"* How. jpreat would 
have been the surprise of thia eminent philoeopjtor 

.' •« B, \,iC, 10« \: ; '" i ■ ^ • .■ v ' f<.* 
H H 
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to have heard Mr, Boote declare, tfasX iofht^ad.of 
this, they were not paid equal to a .mMhamc^l 
Could he have been surprised toifiiid them guiUy 
of any little dirty action to obtain a liv;iag ? With 
this improvement in their circumstaooes, and a 
better education, attomies would no longer be 
exposed to- the same mean temptations. Hpnest 
advice might then be quite as much expected from 
an attorney as a barrister ; and the consequencei 
would prove a real benefit to the client^ in sound 
advice on all his affairs, and the advantages to the 
public, in lessening litigation, would tqov^ thsin 
compensate the increase of their fees. 

But there is still another very important change 
to be effected, before we can hope to render an 
attorney a valuable member of society. We must , 
etUertain a beita^ opinion of him. The treatment 
by the bar, and the contempt of the public* de- 
grade him even in his own opinion. Nay, the 
very law of the country condemns him, since he , 
is treated as the greatest cheat in it. His bill 
must be delivered a month before he can demand 
payment, which could not be necessary if the 
charges were thought fair, or as honest as a 
doctor or appraiser s, which the public in gen^^ 
understand as little about.* Though voluntarily 
paid, with full knowledge of all the circumstance^ 

• He iniibt so deliver it before he can prove under a bank- 
ruptcy, winch (loprlvcs him of the right to vote in the choice of 
assignees. 
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It may nevertheless be afterwards taxed, where the 
overcharges will be taken offy and such as are under 
not put on; a mistake in favour of the client is thus 
to be allowed, but none in favour of the attorney, 
while every other man is precluded from recover- 
ing back money freely and deliberately paid by 
mistake.* An agreement even not to tax his bill 
is void ; and neither can he refuse to proceed in 
his clients cause, though he will not provide him 
with the money out of pocket, or though he may 
have since good reason to think him insolvent ; 
while the client may change him when he pleases. 
These and a thousand other restrictions, and more 
obloquy under which he labours, degrade his cha- 
racter and make him anxious to deserve it. " Those 
persons must have extraordinary minds indeed,*' 
saith Mr. Malthus, ** who can continue to respect 
themselves, when nobody else does." Experience 
shows that every man acts up to the opinion we 
entertain of him, and they who are despised by 
the world hate it in return. Monks and eunuchs 
are cruel and vindictive. Slaves hate their masters 
by whom they are despised; while the loss of 
shame and of honour is followed by depravity and 
baseness. If we wish to reform, we must not re- 
proach; and a little condescension from the bar, 
and more respect from the public, would make 
the attorney a better man. Not naturally more 
depraved than others, he would study, as much at 

» i2 East, 469. 
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least as them, to deserve the esteem of the public. 
Honesty might then be found as much amongst 
attornies, as honour in the army, integrity with 
bankers, or probity with merchants. For virtue 
is not confined to one class of society, more than 
to another ; but what man is, depends upon his 
education and his circumstances. Show that you 
esteem and respect him, he will then have a cha- 
racter to lose, which at present is not the case, 
the public having from prejudice already con- 
demned him. Hence integrity is not worth his 
care. Whatever be his dpnduct, his motives are 
still suspected. They are, therefore, naturally at* 
tentive only to their own interest, since no person 
thinks it deserves his regard ; and thus they become 
indifferent about giving an honest opinion. Whereas 
if they had a character to lose, they would always 
advise for the best ; which, although it might be 
in the first instance dearer, in consequence of the 
proposed increase of their fees, the necessary 
result of a better education, would yet be cheaper 
in the end, on account of the superior judgment 
with which such opinion would be given ; while 
the public would gain as well as the client, by 
lessening litigation. 
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